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(2005) 5 Supreme Court Cases 665

(BEFORE R.C. LAHOTI, C.J. AND G.P. MATHUR
AND PK. BALASUBRAMANYAN, J1.)

SARBANANDA SONOWAL i Petitioner;
Versus
UNION OF INDIA AND ANOTHER .. Respondents.

Writ Petition (C) No. 131 of 20007, decided on July 12, 2005

A. Citizenship, Migrants and Aliens — Illegal Migrants (Determination
by Tribunals) Act, 1983 — Provisions of IMDT Act, 1983 and IMDT Rules,
1984, which clearly negated the constitutional mandate contained. in
Art. 355, held, are wholly unconstitutional and struck down — Other
detailed consequential directions passed as to (/) statutes and Tribunals that
would henceforth be applicable in Assam for detection and deportation of
illegal migrants; (2) transfer of all cases and abatement of appeals before
Tribunals under IMDT Act, to Tribunals under statutes specified in (1); (3)
reopening of cases and proceedings against all suspected illegal migrants in
Assam having received legitimacy of status under IMDT Act and Rules —
Illegal Migrants (Determination by Tribunals) Rules, 1984 — Citizenship
Act, 1955 — Ss, 6-A(1)(b) and 6-A(2) — Foreigners'Act, 1946 — Passport
(Entry into India) Act, 1920 — Jmmigrants (Expulsion from Assam) Act,
1950 — Passport Act, 1967 — Foreigners (Iribunals) Order, 1964 —
Applicability to Assam after striking down of IMDT Act, 1983 by this
judgment — Words and Phrases — “Aggression”, “war”

B. Constitution of India — Art. 355 — Applicability of — Words
“aggression” and “intérnal disturbance” in. — Scope — Held, “aggression”
is not to be confused only with “war” — Though “war” would be included
within the ambit and scope of “aggression” but that comprises many other
acts which cannot be termed as war — “Aggression” being an all
comprehensive word with a very wide meaning and complex dimensions, its
meaning €annot be explained by a straitjacket formula but will depend on
the fact situation of every case and its impact — Hence, there could be a
unique type of bloodless aggression from a vast and incessant flow of
millions of human beings illegally migrating from one country into another,
@as was happening in State of Assam from Bangladesh — Presence of such a
large number of illegal migrants also contributed significantly in causing
serious “internal disturbances” in the shape of insurgency of alarming
proportions, making the life of people of Assam wholly insecure and
creating a fear psychosis — It was the duty of Union of India to take all
measures for protection of Assam from such external agpression and
internal disturbance, as enjoined in Art. 355 — [Extent, impact and
consequences of presence of said millions of illegal Bangladeshi migrants in
Assam discussed — Words and Phrases — “Aggression”, “war”

C. Constitution of India — Art. 355 and Sch. VII List 1 Entry 1 — Duty
of Union Government under — Held, foremost duty of Central Government
is to defend borders of the country, prevent any trespass and make life of
citizens safe and secure — It also has a duty to prevent any internal

T Under Article 32 of the Constitution
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disturbance and maintain law and order — Kautilya’s Arthashastra referred
to, to trace ancient lineage of said duty

D. Citizenship, Migrants and Aliens — Foreigners Act, 1946 —S. 9 — 4
Nature, scope and significance of — Burden of proof, held, is on alleged
foreigner to show that he is not one — Rationale for explained, same being
an instance where S, 106, Evidence Act, 1872 applied — Comparison made
with position in other leading democracies of the world, like the US, UK,
Canada and Australia, where the same position obtained — Immigration
Act, 1971 (UK) — S. 3(8) — Immigration and Nationality Act, 1952(USA)
— S. 291 — Immigration and Refugee Protection Act, 2001 (Capada) — D
Migration Act, 1958 (Australia) — S. 188 — Lvidence Act, 1872 — 8. 106 —
Rationale behind, explained

E. Citizenship, Migrants and Aliens — Illegal Migrants (Determination
by Tribunals) Act, 1983 — Ss. 8, 8-A, 12, 14, 25 and 3(1)(¢) — Scheme of —
Perverse nature of — Bias in favour of illegal migranf in the entire scheme
of Act, highlighted — Held, these provisions have been purposely so enacted ¢
s0 as to give protection to illegal migrants who ecame to Assam from
Bangladesh rather than to identify and deport them — Position compared
with that obtaining under Foreigners Act, 1946 and Foreigners (Tribunals)
Order, 1964 — It is far more easy to secure conviction of a person in a
criminal trial, where he may be ‘awarded capital punishment or
imprisonment for life, than to establish that a personis an illegal migrant,
on account of the extremely difficult, cumbersome and time-consuming d
procedure under IMDT Act and IMDT Rules — Statistics compared for
deportation of illegal Bangladeshi migrants from State of WB and State of
Assam, former being governed by Foreigners Act, 1946 and not IMDT Act
— Illegal Migrants (Determination by Tribunals) Rules, 1984 — Rr. 3 to 8,
10, 10-A, 13 to 19, Forms I to V1 — Foreigners Act, 1946 — Efficacy and
applicability of — Foreigners (Tribunals) Order, 1964 — Efficacy and g
applicability of — Immigrants (Ixpulsion from Assam) Act, 1950 — Ss, 2
and 3 — Fifficacy and applicability of — Passport (Entry into India) Act,
1920 — Ss. 3 and 5 — Efficacy and applicability of

The question the Supreme Court was concerned with in this writ petition
was the eonstitutional validity of the IMDT Act, which had been made applicable
only to the State of Assam and that too for detection and deportation of illegal
migrants, who had entered India on 25-3-1971 or thereafter. The IMDT Act had ;
not been enforced in the rest of the country.

Allowing the writ petition, the Supreme Court
Held :

Art. 355 riw Entry 1 List I of Sch. VII — Duty of State under

The foremost-duty of the Central Government is to defend the borders of the
country, prevent any trespass and make the life of the cilizens safe and secure. 9
The Government also has a duty to prevent any internal disturbance and maintain
law and order. Kautilya in his masterly work “The Arthashastra™ has said that a
king had two responsibilities to his State, one internal and one external, for
which he needed an army. One of the main responsibilitics was raksha or
protection of the State from external aggression. The defence of the realm, a
constant preoccupation for the king, consisted not only of the physical defence of h
the kingdom but also the prevention of treachery, revolts and rebellion. The
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physical defensive measures were the frontier posts (o prevent the entry of
undesirable aliens and forts in various parts of the country. (Para 51)
a Rangarajan, L..N.: Arthashastra by Kawilya, Penguin Books, 1992 Edn., p. 676, referred to
Meaning of “aggression” in Art. 355
The word “aggression” in Article 355 of the Constitution is a word of very
wide import. While various meanings to the word have been given in the
dictionaries, the word “aggression” is not to be confused only with “war”,
Though war would be included within the ambit and scope of the word
“aggression” bul it comprises many other acts which cannot be termed as war.
The framers of the Constitution have consciously used the word *aggression”
and not “war” in Article 355. (Para 51)
The word “aggression” is an all-comprehensive word having very wide
meaning having complex dimensions. Its meaning cannot be explained by a
straitjacket formula but will depend on the fact situation of every case and its
impact. For example, there could be a unique type of bloodless aggression froma
¢ vast and incessant flow of millions of human beings forced to flee into another
State. If this invasion of unarmed men in totally unmanageable proportion were
1o not only impair the cconomic and political well-being of the receiving victim
State but 1o threaten its very exisience il would have 1o be categorised as
aggression. In such a case, there may nol bewuse of armed force across the
frontier since the use of force may be totally confined within one’s territorial
boundary, but if this results in inundating the neighbouring State by millions of
fleeing citizens of the offending State, thereé could be an agpression of a worst
order. (Paras 60, 55 and 56)
The stand of India before the UNO has been that influx of large number of
persons from across the border into India would be-an act of aggression. The
definition of “aggression” as adopted by UN General Assembly Resolution 3314
(XXIX) was, lor a limited purpose, namely, where the Security Council or the
e UNO could interfere and adopt measures in the event of an aggression by one
nation againstanother and the acts enumerated therein which may amount (o
aggression. This definition cannot restrict or curtail the meaning or the sense in
which the word “aggression™ has been used in Article 355 of the Constitution.
(Paras 56 and 61)
Chae Chan Ping v. United States, 130 US 581 : 32 L Ed 1068, relied on
f Kawasaki v. Bantham §.8. Co.,(1938) 3 All ER 80 (KBD), approved
Singh, Dr. Nagendra: Staienient made in the Sixth Commitiee of the UN General Assembly
on the Definition of Aggression in Vol. 11 (1971} Indian Journal of International Law,
p. 724, relied on
Hall on International Law, Starke, 1.G.: Introduction to International Law, (Chapter 18);
Green, 1..C.: Essays on Modern Law of War; Julius Stone: Conflict through Consensus,
(1977 Edn.), pp. 97, 108-19; Lord Denning: The Due Process of Law, “Introduction” 1o
g Part Five == "‘tntrances and Exits” (p. 155), referred to
There was a large scale influx of persons from the then East Pakistan into
India before the commencement of December 1971 Indo-Pak War, Unabated
influx of illegal migrants of Bangladesh into Assam led (o a perceptible change
in/the demographic pattern of the State and reduced the Assamese people 10 a
minority in their own State. It is a contributory factor behind the outbreak of
h insurgency in the State and illegal migration not only affects the people of Assam
but has more dangerous dimensions of greatly undermining our national security.
Pakistan’s ISI is very active in Bangladesh supporting militants in Assam.
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Muslim militant organisations have mushroomed in Assam. This can lead (o the
severing of the entire landmass of the North-East with all its resources from the
rest of the country which will have disastrous strategic and economic
consequences. Bangladesh is one of the world’s most populous countries having
very few industries. The economic prospects of the people in that country being
extremely grim, they are (00 keen (o cross over the border and occupy the land
wherever it is possible to do so. The report of the Governor, the affidavits and
other material on record show that millions of Bangladeshi nationals have
illegally crossed the international border and have occupied vast tracts of Tand
like “Char land” barren or cultivable land, forest area and have taken possession b
of the same in the State of Assam, Their willingness (0 work at low wages has
deprived [ndian citizens and specially people in Assam of employment
opportunities. This has led 10 insurgency in Assam. Insurgency is undoubiedly a
serious form of internal disturbance which causes grave threat to the life of
people, creates panic situation and also hampers the growth and economie
prosperity of the State of Assam though it possesses vast natural resources. This
being the situation there can be no manner of doubt that the State of Assam is
facing “external aggression and internal disturbance™ on account of large-§cale
illegal migration of Bangladeshi nationals. It, ‘therefore, becomes the duty of
Union of India (o take all measures for protection of the State of Assam from
such external aggression and internal diswrbance as enjoined in-Asticle 355 of

i

the Constitution. (Paras 56, 62 and 63)
Foreigners Act and onus of proof under — Constitutionality of d

The Foreigners Act, 1946 confers wide ranging powers to deal with all
foreigners or with respect (o any particular foreigner or any prescribed class or
description of foreigner [or prohibiting, regulating or restricting their or his entry
into India or their presence or continued presence including their arrest,
detention and confinement. The most important provision is Section 9. In light of
Section 9 where an_order made under the Foreigners Act is challenged and a
question arises whether the person against whom the order has been made is a
foreigner or notythe burden of proving that he is not a foreigner is upon such a

person. (Para 22)
Union of lidia v, Ghaus Mohd., AIR 1961 SC 1526 : (1962) 1| SCR 744 : (1961) 2 Cri L]
703, followed

As is evident from Section 3(8) of the British Immigration Act, 1971, the
Immigration and Nationality Act of USA, Section 291, the Immigration and
Refugee Protection Act, 2001 of Canada and Section 188 of the Migration Acl,
1958 of Australia, the general rule in the leading democracies of the world is that
where a person claims (o be a citizen of a particular country, the burden is upon
him 10 prove that he is a citizen of that country, There is good and sound reason
for placing the burden of proof upon the person concerned who asserts (o be a
citizen of a particular country. In order to establish one’s citizenship, normally he
may be required to give evidence of (i) his date of birth (if) place of birth (iii)
name of his parents (iv) their place of birth and citizenship. Sometimes the place
of birth of his grandparents may also be relevant, like under Section 6-A(1)(d) of
the Citizenship Act. All these facts would necessarily be within the personal
knowledge of the person concerned and not of the authorities of the State. Afier
he has given evidence on these points, the State authorities can verify the Facts
and can then lead evidence in rebuttal, if necessary. If the Staie authorities
dispute the claim of citizenship by a person and assert that he is a foreigner, it
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will not only be difficult but almost impossible for them to first lead evidence on
the aforesaid points. This is in accordance with the underlying policy of Section
106 of the Evidence Act, 1872. The legislature engrafted the special rule in
Section 106 of the Evidence Act 10 meet certain exceplional cases in which not
only would it be impossible but disproportionately difficult for the prosecution 1o
establish such facts which are specially and exceptionally within the exclusive
knowledge of the accused and which he could prove without difficulty or
inconvenience. (Paras 24 (0 26.and 29)
Shambhu Nath Mehra v. State of Ajmer, AIR 1956 SC 404 : 1956 SCR 199 271956 Cri LY
794; Collector of Customs v. D. Bhoormall, (1974) 2 SCC 544 : 1974 8CC (Cri) 784 :
AIR 1974 SC 859, State of W.B. v. Mir Mohd. Omar, (2000) 8 SCC 3821 2001 SCC (Cri)
1516; Sanjay v. State (NCT of Delhi), (2001) 3 SCC 190 : 2001 SCC (Cri) 449; Ezhil v.
State of TN., (2002) 9 SCC 189 : 2003 SCC (Cri) 1168 : AIR 2002, 8C 2017, relied on
R. v. Oliver, (1943) 2 All ER 800 : 1944 KB 68 (CA); R. v. Turnér, (1816) 5 M&S 206 : 14
Digest 430 : (1814-23) All ER Rep 713 : 105 ER 1026; Williams v. Russel, (1993) 149.LT
190, approved
IMDT Act

In view of the language used in Scction 14 there is no right of appeal against
an order of reference under Section 8(1) or rejection of application under Section
8-A(1) as a right of appeal is conferred only. against an order passed by the
Tribunal under Section 12, The order of rejection of the application will enure to
the benefit of the alleged illegal migrant and there being no right of appeal it will
attain finality making him safe and secure. If the Central Government makes a
reference it will only initiate the proceedings before the Tribunal causing no
immediate prejudice to the illegal migrant and if the Tribunal ultimately holds
against him, he will have a right of appeal o the Appellate Tribunal. Further,
Rule 2(ii) of the IMDT Rules defines the “competent authority” for the purpose
of making the referenee in relation 10 any person under Section 8(1) or Section
8-A(1) to the Tribunal. A discretion has been conferred upon the competent
authority whether (o make a reference to the Tribunal or not. If the competent
authority chooses not o make a reference, there is no right of appeal and the
alleged illegal migrant remains untouched. He can then safely reside in Assam.
The IMDT Act does not contain any provision for constitution of a Screening
Committee which has been done under the Rules and has been conferred a very
wide power of rejecting complaints against which no appeal lies. The fgures
supplied in the initial affidavit filed by the State of Assam show that more than
cighty five per cent enquides initiated were rejected and no reference was made
to the Tribunal. (Paras 39, 38 and 47)

The submission that the IMDT Act provides a very fair procedure for
determining whether a person is an illegal migrant or not as the said question is
determined by the Tribunals consisting of acting or retired District or High Court
Judges, overlooks the fact that the Screening Committee does not consist of any
judicial member but is manned by the executive. The same is the case with the
competent authority. But the Screening Committee or the competent authority
have the power (o reject an enquiry at the threshold by not making a reference o
the Tribunal. The figures supplied in the affidavits show that more than 85 per
cent of the enquiries were rejected in this manner. It means that an order in
favour of an alleged illegal migrant, which is not even appealable, can be passed
by the executive but an order declaring a person o be illegal migrant must
necessarily be passed by a judicial Tribunal with a further right of appeal 1o the



o~ { Q Supreme Court Cases Full Text on CD-ROM, Copyright & 1969-2009, EBC Publishing Pvt. Ltd.
- ( ( Page 6 Sunday, November 15, 2009
= 7

—

l ONLINE l|‘ This product is licenced to Mr. Indraneel Chowdhury, Guwahati
- - M TruePrint™ source : Supreme Court Cases
TruePrint

670 SUPREME COURT CASES (2005) 5 SCC

Appellate Tribunal, This shows how one-sided the provisions of the IMDT Act
are. They have been so made that they only result in giving advantage and
benefits to an illegal migrant and not for achieving the real objective of the ,
enactment, namely, of detection and deportation of Bangladeshi nationals who
have illegally crossed the border on or after 25-3-1971. (Para 48)

The IMDT Act does not contain any provision similar to Section 9 of the
Foreigners Act, 1946 regarding burden of proof. On the contrary it is
conspicuously silent about it. In such circumstances a very heavy burden is east
upon the authorities of the State or the applicant (o establish that a person is an
illegal migrant as defined in Section 3(1)(c) of the IMDT Act and igdiable for b
deportation. (Para 40)

From a perusal of Rules 3 to 8, 10, 10-A, 13 to 19 and FormsTII to V of the
IMDT Rules it can be seen that they contain a very stringent and time-consuming
procedure for holding of preliminary enquiry. A citizen doing his duty towards
the nation of pointing out the presence of a Bangladeshi national to the
authorities of the State is put under threat of criminal prosecution. This is bound ¢
10 have a cascading effect on citizens who will prefer 10 remain quiet spectators
to the continued influx of illegal migrants from Bangladesh rather than to take an
initiative in their detection or deportation. The restrictions imposed on an
applicant, a citizen of India doing a national duty of pointing out the presence of
an illegal migrant in Assam create hurdlés in the matter of identification and
deportation of illegal migrants. Not every person feels that he owes a duty
towards the nation and he should initiate proceedings for deportation of an illegal d
migrant. The applicant also incurs risk to his own security and safety besides
spending time and energy in prosecuting the matter. Similarly, there is hardly any
sense in making a provision for mentioning the time and date of visit to a place
by an enquiry officer in a diary. (Paras 38, 42, 46 and 47)

A consideration ol the provisions of the Foreigners Act, Foreigners
(Tribunals) Order, 1964 and also the IMDT Act and the Rules made thereunder e
clearly demonstrates that the procedure under the Foreigners Act and also under
the Foreigners (Tribunals) Order, 1964 is far more effective in identification and
deportation of foreigners as compared to the procedure under the IMDT Act and
the Rules made thercunder. A deep analysis of the IMDT Act and the Rules made
thereunder would reveal that they haye been purposely so enacted or made so as
10 give shelter or protection 1o dllegal migrants who came 10 Assam from
Bangladesh on or after 25-3-1971 rather than to identify and deport them. The f
figures disclosed in the affidavits filed by the Union of India and the State of
Assam speak for themselves. Thus, there cannot be even the slightest doubt that
the application of the IMDT Act and the Rules made thereunder in the State of
Assam has created the biggest hurdle and is the main impediment or barrier in
identification and deportation of illegal migrants. In fact it is coming to the
advantage of suchrillegal migrants. The impact is such that it not only affects the ¢
State of Assam but it also affects its sister States like Arunachal Pradesh,
Meghalaya, Nagaland, etc. as the route to the said places passes through the State
of Assam. (Paras 64, 47 and 50)

The Immigrants (Expulsion from Assam) Act, 1950 (especially Sections 2
and 3 thereof) was enacted and conferred very wide powers upon the Central
Government to direct removal of any person outside India. However, on account
of Section 4 of the IMDT Act the said Act has been superseded and the
provisions of the said Act have ceased to apply (o the State of Assam. Thus by
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enacting the IMDT Act Parliament has divested the Central Government of the
power (o remove migrants from Bangladesh, whose presence was crealing a
serious law and order problem, which fact had been realised by the Central
Government as early as in 1950. The IMDT Act instead of maintaining peace has
only revived internal disturbance. (Para 65)

Another important enactment, whose provisions have been superseded by
Section 4 of the IMDT Act, is the Passport (Entry into India) Act, 1920
(especially Sections 3 o 5 thereof). By virtue of the power conferred by this Act,
all such nationals of Bangladesh, who had eniered India without.a passport,
could be arrested without a warrant by a police officer not below the rank of Sub-
Inspector. The Central Government also had the power (o direct removal of any
such person who had entered India in contravention of a rule made under Section
3 prohibiting entry into India without a passporl. However, Section 4 of the
IMDT Act has stripped the Central Government of its power ofremoval of such
person from India and also the power of arrest of such person without warrant
possessed by a police officer of the rank of Sub-Inspeéctor or above. (Para 66)

Directions

The provisions of the IMDT Act and_the Rules made thereunder clearly
negate the constitutional mandate contained in Article 355. Therefore: (7) The
IMDT Act and the IMDT Rules being wholly unconstitutional are struck down.
(2) As a result, the Tribunals and the Appellate Tribunals constituted under the
IMDT Act shall cease to [unction. (3) The Passport (Entry into India) Act, 1920,
the Foreigners Act, 1946, the Inunigrants (Expulsion from Assam) Act, 1950 and
the Passport Act, 1967 shall apply to the State of Assam, (4) All cases pending
before the Tribunals under the IMDT Act shall stand transferred to the Tribunals
constituted under the Foreigners (Tribunals) Order, 1964 and shall be decided in
the manner provided in the Foreigners Act, the Rules made (hereunder and the
procedure prescribed under the Foreigners (Tribunals) Order, 1964. (5) In view
of the finding that'the competent authority and the Screening Commiltee had no
authority or jurisdiction o rejeet any proceedings initiated against any alleged
illegal migrant, the orders of rejection passed by such authorities are declared (o
be void and non estin the eye of the law. It will be open to the authorities of the
Central Government or the State Government (o initiate fresh proceedings under
the Foreigners Act, 1946 against‘all such persons whose cases were not referred
to the Tribunals constituted under the IMDT Act by the competent authority
whether on account of the recommendation of the Screening Committee or any
other reason whatsoever. (6) The appeals pending before the Appellate Tribunals
shall be deemed to have abated. (7) Sections 6-A(1)(b) and 6-A(2) of the
Citizenship Act, 1955 mandate the establishment and functioning of a tribunal
conslituted under the Foreigners (Tribunals) Order, 1964 in the State of Assam.,
The respondents are directed to constitute sufficient number of Tribunals under
the Foreigners (Tribunals) Order, 1964 to effectively deal with cases of
foreigners, who have illegally come from Bangladesh or are illegally residing in
Assam, (Paras 67, 83, 84 and 33)

F. Constitution of India — Art. 14 — Classification — Bases for —
Geographical classification — Special rights available to illegal migrants
having entered State of Assam on or after 25-3-1971 under Ss. 3 to 8 and
8-A, IMDT Act, 1983 and not available to any person similarly situate in rest
of India, or having entered Assam prior to 25-3-1971 — If a permissible
instance of geographical classification — Given the levels of illegal
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migration of Bangladeshi nationals into Assam and extreme consequences
thereof on entire North-Eastern region, held, if Parliament had enacted a
legislation exclusively for State of Assam for detection and deportation of a
illegal migrants which was more stringent than Foreigners Act, 1946
(applicable to rest of India) such a legislation would have passed test of Art.
14 — Mere geographical classification cannot be sustained where Act
instead of achieving object of legislation defeats the very purpose for which
it has been made, as do the IMDT Act, 1983 and Rules made thereunder —
Hence IMDT Act, 1983 and IMDT Rules, 1984, held, are violative of Art. 14
and struck down as unconstitutional — Citizenship, Migrants and Aliens — b
Illegal Migrants (Determination by Tribunals) Act, 1983 — Illegal Migrants
(Determination by Tribunals) Rules, 1984 — Held, both ultra vires Art. 14
of the Constitution
If Parliament had enacted a legislation exclusively for the State of Assam
which was more stringent than the Foreigners Act, 1946, which is applicable to
rest of India and also in the State of Assam, for identification of such persons | o
who migrated from the territory of present Bangladesh between 1-1-1966 and
24-3-1971, such a legislation would have passed the test of Article 14 as the
differentiation so made would have had rational nexus with the avowed policy
and objective of the Acl. But the mere making of a geographical classification
cannot be sustained where the Act inglead of achieving the object of the
legislation defeats the very purpose for which the legislation has been made. The
provisions of the Foreigners Act, 1946 are far more effective in identification and o
deportation of foreigners who have illegally crossed the international border and
have entered India without any autherity of law and have no authority to
continue to remain in India. For satisfying the test of Asti¢le 14, the geographical
factor alone in making a _classification is not enough but there must be a nexus
with the objects sought to be achieved. I geographical consideration becomes
the sole criteria, oncompletely overlooking the other aspect of “rational nexus
with the policy and object of the Act” it would be open to the legislature to apply
cnaciments made by it to any sub-division or district within the State and leaving
others oul at its sweel will. This is nol the underlying spirit or the legal principle
on which Article 14 is founded. Since the classification made whereby the IMDT
Act is made applicable only to the State of Assam has no rational nexus with the
policy and object of the Aety<it is clearly violative of Article 14 of the
Constitution and is liable to be struck down on this ground also. f
(Paras 39, 69, 70 and 80)
Kangshari Haldar v, State of W.B., AIR 1960 SC 457 : (1960) 2 SCR 646 : 1960 Cri L 654,
relied an
Budhan Choudhry v. State of Bihar, AIR 1955 SC 191 ; (1955) 1 SCR 1045 : 1955 Cri 1.3
374; D.P. Joshi v: State of M.B., AIR 1955 SC 334 : (1955) | SCR 1215; Kishan Singh v.
State of Rajasthan, AIR 1955 SC 795 ; (1955) 2 SCR 531; Gopi Chand v. Delhi Admn.,
AIR 1959 SC 609 : 1959 Supp (2) SCR 87 : 1959 Cri L] 782; Clarence Pais v. Union of 9
India, (2001) 4 SCC 325; Special Courts Bill, 1978, In re, (1979) 1 SCC 380 : AIR 1979
SC 478, AR, Amulay v. R.S. Nayak, (1988) 2 SCC 602 ; 1988 SCC (Cri) 372 ; AIR 1988
SC 1531, cited
[Ed.: See also Art. 14, ‘(e)3)(iv) Geographical/Territorial Classification’, “(e)(3)(v)
Geographical classification for historical reasons’ and *(¢)(3)(vi) Hislorical bases for
classification’ p. 911 ct seq. in Vol. 4, Complete Digest of Supreme Court Cases, 2nd h
Edn.|
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G. Constitution of India — Arts. 21 and 19(1)(e) — Foreigners —

Fundamental rights — Entitlement to — Held, fundamental rights of

a foreigners are confined to Art. 21 for life and liberty and do not include

right to reside or stay in India, as mentioned in Art. 19(1)(e), applicable only

to citizens — Hence Bangladeshi nationals who have illegally entered India

have no legal right of any kind to remain in India and they are liable to be

deported — International Law — Aliens — Rights of, in territories of
which they are not nationals

H. Constitution of India — Arts. 21 and 19(1)(e) — Foreigners lawfully
having entered India — Rights of — Held, such foreigners are entitled to
certain immediate rights necessary to enjoyment of ordinary private life —
International Law — International Covenant on Civil and Political Rights,
1966 — Art. 13 — Applicability

I. Constitution of India — Arts. 21, 19(1)(e), 73 and 355 — Expulsion.of
foreigners — Power of Government of India — /Right to hearing — Held,
said power is absolute and unlimited and there is no provision in fhe
Constitution fettering its discretion — There cannot be any hard-and-fast
rule about manner in which persons concerned have to be given opportunity
of being heard

J. Constitution of India — Arts. 21 and 14 — “Procedure according to
law” — Principle that procedure by which a person is deprived of life or
d  Jiberty be “just, fair and reasonable” ==Applicability — Law providing for
expulsion of foreigners from India — Held, said principle is not applicable
to such a law, since neither life nor liberty of such person is deprived in the
process — Further held, procedure under Foreigners Act, 1946 and
Foreigners (Tribunals) Order, 1964 is just, fair and reasonable and does not
offend any constitutional provision — Citizenship, Migrants and Aliens —

e Foreigners Act, 1946 — Foreigners (Tribunals) Order, 1964
The fundamental right of a foreigner/is confined to Article 21 for life and
liberty and”does not include the right to reside and stay in this country, as
mentioned in Article 19(1)(e), which is applicable only to the citizens of the
country. The persons who reside in the territories of countries of which they are
notnationals, possess a specialstatus under international law. States reserve the
f  sight © expel them from their territory and to refuse (o grant them certain rights
which are enjoyed by their own nationals like right to vote, hold public office or
te engage in political aefivities. Aliens may be debarred from joining the civil
services or cerlain professions or from owning some properties and the State
may place them under restrictions in (he interest of national security or public
order. Nevertheless, once lawfully admitted to a territory, they are entitled to
certain immediate rights necessary to the enjoyment of ordinary private life.
g Arxticle 13 of the International Covenant of 1966 on Civil and Political Rights
would apply provided an alien is lawfully in India, namely, with valid passport,
visa, etc. and not to those who have entered illegally or unlawfully. Thus, the
Bangladeshi nationals who have illegally crossed the border and have trespassed
into Assam or are living in other parts of the country have no legal right of any
kind to remain in India and they are liable to be deported. (Paras 79 and 75)
h The power of the Government of India to expel foreigners is absolute and
unlimited and there is no provision in the Constitution fettering its discretion and
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the executive government has unrestricted right (0 expel a foreigner. So [ar as
right o be heard is concerned, there cannot be any hard-and-fast rule about the
manner in which a person concerned has to be given an opportunity to place his
case. In a criminal (rial where a person is prosecuted and punished for
commission of a crime and may thus be deprived of his life or liberty, it is not
enough that he is prosecuted in accordance with the procedure prescribed by law
but the procedure should be such which is just, Fair and reasonable. This
principle can have no application in the matter of identification of a foreignér
and his deportation since he is not being deprived of his life or personaldiberty.
The deportation proceedings are not proceedings for prosecution where a man b
may be convicted or sentenced. The procedure under the Foreigners Act and the
Foreigners (Tribunals) Order, 1964 is just, fair and reasonable’and does not
offend any constitutional provision. (Paras 78 and 73)
Starke, 1.G.: Introduction to International Law (1st Indian Reprinl 1994) in'Ch. 12 (pp. 348
and 351); Oppenheim's International Law (Ninth Edn. 1992 in paras 400, 401 and 413),
relied on
Attorney General for Canada v. Cain, 1906 AC 542 : (1904-07) All ER Rep 582 (PC); Chae 4
Chan Ping v. United States, 130 US 581 : 32 L Ed 1068; Fong Yue Ting v. United States,
149 US 698 : 37 L Ed 905 (1892); Nishimura Ekiw v. United Siates, 142 US 651 ;35 L.
Ed 1146 (1891); Louis De Raeds v. Union of India, (1991) 3 8CC 554 : 1991 SCC (Cri)
886, State of Arunachal Pradesh v. Khudiram Chakmay 1994 Supp (1) SCC 615, relied
on
R. v. Botrill, (1947) 1 KB 41 : (1946) 2 All ER 434, approved d
Jamiar Ulama-E-Hind v. Union of Indig, WP (C) No. 7 of 2001, referred 1o
K. Citizenship, Migrants and Aliens — [llegal Migrants (Determination
by Tribunals) Act, 1983 — S. 8 — Interpretation of — Held, cannot be
interpreted in the same manner as S. 9, Citizenship Act, 1955 (Para 81)
L. Constitution of India=— Art. 29(1) — Right of Assamese people to
preservation of their ¢ulture, seript, etc. — If infringed by IMDT Act, 1983,
due to its facilitation of continued residence of huge number of Bangladesh;
nationals who had illegally migrated into Assam — Concluded opinion not
expressed — Citizenship, Migrants and Aliens — Illegal Migrants
(Determination by Tribunals) Act, 1983 (Para 71)
M. Constitution of India — Arfs. 32 and Sl-A(d) Maintainability —
Locus Standi — Legislation having effect of giving shelter and protection to
foreign nationals illegally having entered and residing in India — Standing
to' challenge under Art, 32 — Held, any citizen is entitled to do the same —
Tt is not necessary that the citizen be personally aggrieved — Public Interest
Litigation — |
It is the foremost.duty of the Central Government (o protect its borders and
prevent trespass by foreign nationals. As per Arlicle S1-A(d) of the Constitution
1Lis also the duty of every citizen of India. If an Act made by legislature has the
disastrous effeet ol giving shelter and protection to foreign nationals who have
illegally transgressed the international border and are residing in India and
further the Acl is unconstitutional, any citizen is entitled 1o bring it to the notice
of the Supreme Court by filing a writ petition under Article 32 of the
Congtitution. There are any number of instances where wril pelitions have been
enlertained by the Supreme Court at the instance of citizens who were not
themselves personally aggrieved in the sense that there was no direct invasion of
their own fundamental right. (Para 82)

4]
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D.C. Wadhwa (Dr.) v. State of Bihar, (1987) 1 SCC 378 : AIR 1987 SC 579; R.K. Garg v.

Union of India, (1981) 4 SCC 675 : 1982 SCC (Tax) 30 : AIR 1981 SC 2138; Prof.
Yashpal v. State of Chhattisgarh, (2005) 5 SCC 420, relied on

S.P. Gupta v. Union of India, 1981 Supp SCC 87, cited

N. Constitution of India — Arts. 13, 245 and 246 — Constitutionality of

statute — Held, must be adjudged purely on legal considerations — Election
manifesto of a political party has no relevance — Constitutional Law

(Para 19)
DAM/32583/C

Advocates who appeared in this case :
Ashok H. Desai, Uday U, Lalit, Senior Advocates (Ms Niti Dikshit, Prateek Jalan and

Prashant Kumar, Advocates, with them) for the Petitioner;

Amarendra Sharan, Additional Solicitor General, K. K. Vcnugapll.M N. Knslmamum

Senior Advocates (Amit Bhandari, Ashok Bhan, Navin/Prakash, Ms Rekha P'qmiey,
Ms Purnima Bhat Kak, A, Subba Rao, Gauray Aggarwal, Manish Tiwaris
P. Parameswaran, Ms Sushma Suri, D.S. Mahra, M§ Anil Kaliyar, S.B. Upadhya,
Ms Neclam Sharma Tara Chandra Sharma, Ajay Sharma, Rupesh Kumar, Tarun
Sharma, Ms Seema Bengani, Rituraj Biswas, Gopal Sih h, Ms Hemantika Wahi, Ms
Sadhna Sandhu, Ms Monika Bapna, Shakil Ahmed Syed, V.K. Sidhadthan, J.R.
Luwang, Atul Kumar, Anil Srivastava, Satirabh. Srivastava, ‘Ranjan Mukherjee, Azim
H. Laskar, Anil K. Chopra, Abhijit Sefigupta, Manish Goswami, Sanjib Goswami, U,
Hazarika and Ms Sumita Hazarika, Advocates, with them) for the Respondents,

Chronological list of cases cited . on page(s)
L. (2005) 5 SCC 420, Prof. Yashpal v. State of Chhattisgarh 725
2. (2002) 9 SCC 189 : 2003 SCC (Cri) 1168 ; AIR 2002 SC 2017, Ezhil v.

State of T.N. 696g-h
3. (2001)4 SCC 325, Clarence Pais v. Enlaﬂ of India T17d
4. (2001) 3 SCC 190% 2001 sec{cm 449, Sanjay v. State (NCT of Delhi) 696g-h
5. WP (C) No. 7/l 2001, Jamiat Ukma E-Hind . Union of India 683h, 7194
6. (2000)8 SGC 382 :2001 SCC [G.‘ﬂa 1516, State of W.B. v. Mir Mohd, Omar 696f-¢
7. 1994 %pp (i) SCC 615, State of Arunachal Pradesh v. Khudiram Chakma 123a-b
8. (1993) 149 LT 190, Williams v. Russel 697¢
9. (1991) 3 SCC 5541 1991 SCC (Crl) 886, Louis De Raedt v. Union
) of India T22f-g, 123a-b
10, (1988) 2 SCC 602 ; 1988 SCC (Cri) 372 : AIR 1988 SC 1531, A.R. Antulay
v. R.S. Nayak 723e
bl {1987) 1 SCC 378 : AIR 1987 SC 579, D.C. Wadhwa (Dr.) v. State of Bihar T25a-b
12, (1981) 4 SCC 675 : 1982 SCC (Tax) 30 ; AIR 1981 SC 2138, R.K. Garg v.
Union of India 725d-e
13. 1981 Supp SCC 87, 5.P. Gupta v. Union of India 724f
4. (1979) 1.5CC 380 : AIR 1979 SC 478, Special Courts Bill, 1978, In re 723e
15, (1974)2 SCC 544 : 1974 SCC (Cri) 784 : AIR 1974 SC 859, Collector of
Customs v. D, Bhoormall 696
16. AIR 1961 SC 1526: (1962) | SCR 744 : (1961) 2 Cri 1.3 703, Union of
India v, Ghaus Mohd. 694b-¢
17. AIR 1960 SC 457 : (1960) 2 SCR 646 : 1960 Cri LI 654, Kangshari Haldar
v. State of W.B. 7d, T17e
18. AIR 1959 SC 609 : 1959 Supp (2) SCR 87 : 1959 Cri LI 782, Gopi Chand

v. Delhi Admn. T7d
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19. AIR 1956 SC 404 : 1956 SCR 199 : 1956 Cri 1.1 794, Shambhu Nath Mehra
v. State of Ajmer 696b
20, AIR 1955 8C 795 : (1955) 2 SCR 531, Kishan Singh v. State of Rajasthan T17d
21. AIR 1955 SC 334 : (1955) 1 SCR 1215, D.P. Joshi v. State of M.B. 717d
22, AIR 1955 SC 191 : (1955) 1 SCR 1045 : 1955 Cri 1.J 374, Budhan
Chowdhry v. State of Bihar T 7a-b
23, (1947) 1 KB 41 : (1946) 2 All ER 434, R. v. Bottrill T2lc
24. (1943) 2 All ER 800 : 1944 KB 68 (CA), R. v. Oliver 697a
25. (1938) 3 All ER 80 (KBD), Kawasaki v. Bantham S.5. Co. T09e
26, 1906 AC 542 : (1904-07) All ER Rep 582 (PC), Attorney General for
Canada v, Cain 721d
27. (1816) 5 M&S 206 : 14 Digest 430 : (1814-23) All ER Rep 713 : 105 ER
1026, R. v. Turner 697b, 697¢
28. 149 US 698 : 37 1. Ed 905 (1892), Fong Yue Ting v. United Statés 722
29. 142 US 651 : 35 L Ed 1146 (1891), Nishimura Ekiu v. United States T22d-e
30. 130 US 581 : 32 L Ed 1068, Chae Chan Ping v. United States 712a, 721e\ .

The Judgment of the Court was delivered by

G.P. MATHUR, J.— This writ pcuuon under Article 32 of the
Constitution has been filed by way of publie interest litigation for deélaring
certain provisions of the Ilegal Migrants (Determination by Tribunals) Act,
1983 (Act 39 of 1983) as ultra vires| the Constitution, null and void and
consequent declaration that the HorcignersiAet, 1946 and the Rules made
thereunder shall apply to the State of Assam. The second prayer made is (o
declare the Tllegal Migrants Determination by Tribunals) Rules, 1984 as
ultra vires the Constitution and alse under Section 28 of the aforesaid Act
and, therefore, null and yeid. Some more reliefs have been claimed which
will be referred to at the appropriale Stage. The respondents (o the wril
petition are the Union of India and the State of Assam.

2% The case/Set up in the writ petition is that the petitioner is a citizen of
India and is ‘ordinarily resident in the State of Assam. He is a former
President of the All Assam Students Union, which is the largest non-political
students organisation i the State which was responsible for leading the
students movement in Assam inthe late 1970s and early 1980s. He is also a
former Chairman of the North East Students’ Organisation, which is an
umbrella organisation of students’ association from Assam, Meghalaya,
Manipur, Nagaland, Triptra and Arunachal Pradesh and has been actively
involved in issues concerning the rights of the people of Assam mcludmg the

_quu‘.non of illegal migrants seltled in the said State. The issues raised in the
‘wril petition concern all residents in the State of Assam whose rights as

citizens of India have been materially and gravely prejudiced by the
operation of the Illegal Migrants (Determination by Tribunals) Act, 1983
(hereinafter referred (o as “the IMDT Act™). The principal grievance of the
petitioner is that the IMDT Act is wholly arbitrary, unreasonable and
disciiminates against a class of citizens of India, making it impossible for
eitizens who are residents in Assam (o secure the detection and deportation of

* Bl.: Para 2 corrected vide Official Corrigendum No, F.3/Ed.B.1/60/2005 dated 18-7-2005.
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foreigners from Indian soil. The Foreigners Act, 1946, applies to all the
foreigners throughout India, but the IMDT Act which was enacted
subsequently with the professed aim of making detection and deportation of
the illegal migrants residing in Assam easier has completely failed to meel
even (he standards prescribed in the Foreigners Act. That apart, even those
provisions of the IMDT Act which afford some measure of protection to
some genuine Indian citizens against illegal migrants are not being properly
enforced due to extrancous political considerations in derogation ofthe rights
of Indian citizens living in Assam. The result of the IMDT Act has been that
a number of non-Indians, who surreplitiously entered into Assam after 25-3-
1971 without possession of valid passporl, travel documents or other lawful
authority to do go, continue to reside in Assam. Their presence has changed
the whole character, cultural and ethnic composition” of the arca and (he
IMDT Act creaies a siluation whereunder it has be¢ome virtually impossible
to challenge the presence of a foreigner and to secure his detection,
deportation or even deletion of his name from the electoral list as they get
protection on account of the provisions of the Acl. According o the census
figures, which have been given in the wril petition, the rate of growth of the
population in Assam is far more than rest of India which shows that large
number of foreigners have migrated to different areas of Assam and have
settled there. It is further averred that in view of the problem of illegal
migration of foreigners into Assam and their continued presence therein, a
State-wide protest movement of students was organised which continued for
a long period. As a result of the students’ movement and ensuing
negotiations, a memorandum of settiement dated 15-8-1985 was entered into
between All Assam Studenis” Union and the Union of India and the State of
Assam, which isfeommonly known as “Assam Accord”. The terms of the
Accord specifically provided that steps would be taken to detect and deport
illegal migrants from Assam and it7also contained a clause that “the
Governmeént will give due consideration (o certain difficulties expressed by
AASU/AAGSP regarding the implementation of the Illegal Migranis
(Determination by Tribunals) Act, 1983”. The Accord further provided that
foreigners who have entered into India after 25-3-1971 will continue to be
detected, their names deleted from the electoral rolls and they will be
deported from India. In pursuance of this provision, the Citizenship Act,
1955 was amended by Act 65 of 1985 and Section 6-A was inserted with the
heading “Special provisions as to citizenship of persons covered by the
Assam Accord”.’It provides that the term “detected to be a foreigner” shall
mean 50 detected under the Foreigners Act and the Foreigners (Tribunals)
Oxder, 1964 framed thereunder. Under the said provision a person of Indian
origin a8 defined under Section 6-A(3) who entered into Assam prior to
1:1-1966 and has been fesident in Assam since then is deemed to be a citizen
of India. However, if such a person entered into Assam between 1-1-1966
and before 25-3-1971 and has been detected to be a foreigner under the
Foreigners Act then he is not entitled to be included in the electoral list for a
period of 10 years from the date of detection. This amendment of the
Citizenship Act makes it clear that the question of determination or detection
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of a foreigner is to be governed by the provisions of the existing Central
legislation viz. the Foreigners Act, 1946 and the Foreigners (Tribunals)
Order, 1964. a

3. It is further pleaded that after signing of the Assam Accord, several
assurances were given and statements have been made by the Central
Government that it is examining the failure of the IMDT Act regarding
detection and deportation of foreigners and it is considering steps to repeal
the Act. A document was signed by Union Home Secretary andChief
Secretary of Assam on 27-1-1990 regarding preparation of a time-frame for p
classwise implementation of the Assam Accord and it was mentioned therein
that a decision on the repeal of the IMDT Act would be taken by 28-2-1991.
In a meeting held on 20-9-1990 between Union Home Minister, Chief
Minister of Assam and representatives of All Assam Students?. Union, the
student Union reiterated their demand for repeal of 4he IMDT Act, which
demand was noted and an assurance was given that the Central Government'
would initiate discussions with other political parties. The Union Home
Minister in a meeting held on 11-8-1997, wherein the petitioner was also
present in his capacity as President of AASU, stated that the results achieved
were extremely poor. It was decided therein that-Home Minister would visit
certain sectors of Indo-Bangladesh border to take stock of the situation
regarding illegal immigration and the inadequacy of the measures taken to 4
prevent such immigration. Reference has been made to certain other
meelings with the officers of the Government of India (Ministry of Home
Affairs) on 6-4-1998 and 23-9-1998 wherein it was informed that the repeal
of the IMDT Act was under active consideration of the Government. It is
averred in para 5(viii)(f)of the-writ petition that the President of India in his
address to Parliament in February 1999 said that the repeal of the Act was
under active congideration of the Government. A meeting was again held on
18-3-1999 between, the representatives of the Government of India and
Government of Assam.and also of All Assam Students’ Union, wherein it was
assured that the repeal of the IMDT Act was under active consideration of the
Central‘Government and measures would be taken to identify foreigners and
steps will be taken (o seal the border. Copies of the minutes of the meetings
have been filed along with the writ petition. The difficulties created by the
provisions of the IMDT Act'due to which it has become extremely difficult to
identify an illegal migrant and pass a deportation order have also been
enumerated in detail. Figures regarding the inquiries initiated since the
enforcement of the Act in 1983 and total number of illegal migrants expelled
have been given-to which we will refer to later on. It is also pleaded that a
huge number of Bangladesh nationals who have crossed over to India, have 9
occupied vast tracts of land in sensitive international border which has very
serious implication for national security.

4. The Union of India filed a counter-affidavit on 18-7-2000, which has
been sworn by Shri Jatinder Bir Singh, Director, Ministry of Home Affairs.
In para 7 of this affidavit, it was stated that a proposal to repeal the IMDT
Act is under consideration of the Government of India. A copy of the reply h
given by Shri L.D. Swami, Minister of State in the Ministry of Home A ffairs
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in the Rajya Sabha on 8-3-2000 has been filed as Annexure R-2 to the
counter-affidavit, wherein the Minister had said that in the State of Assam
Foreigners Tribunals under the Foreigners Act, 1946 are functioning for
detection of illegal migrants, who had come to the State of Assam after
1-1-1966 and up to 24-3-1971 and the Illegal Migrants Delermination
Tribunals under the IMDT Act have been constituted for detection and
deportation of illegal migrants, who had entered into India on or_afler
25-3-1971. The Hon’ble Minister had further stated that the Government is of
the view that application of the IMDT Act to the State of Assam alone is
discriminatory and a proposal to repeal the said Act is under consideration of
the Government. A true copy of the latest status report filed by the
Government in Writ Petition No. 125 of 1998, which hag been filed seeking
deportation of all Bangladeshi nationals from India, has been filed as
Annexure R-1 to the counter-affidavit and paras 3 to 7 of the said slatus
report are being reproduced below:

“3. Continuing influx of Bangladeshi nationals into India has been’on
account of a variety of reasons including religious and economic. There
is a combination of factors on both sides which are responsible for
continuing influx of illegal immigration from Bangladesh, The important
‘Push Factors’ on the Bangladesh side include:

(a) steep and continuou$ inereasé in population;

(b) sharp deterioration in land-man ratio;

(c) low rates of eeonomic growth particularly poor performance
in agriculture;

The ‘Pull Factors* onthe Indian side include:

(a) ethnic proximity and kinship enabling easy shelter to the
immigrants;

(b) porous and easily negotiable border with Bangladesh;

(c) better economic epportunities;

(d) interested religious and political elements encouraging immi-
gration;

4. It is difficult to make a realistic estimate of the number of illegal
immigrants from Bangladesh because they enter surreptitiously and are
able-to-mingle easily with the local population due to ethnic and
linguistic similarities. The demographic composition in the districts
bordering Bangladesh has altered with the illegal immigration from
Bangladesh. The districts of Assam and West Bengal bordering
Bangladesh have recorded growth of population higher than the national
average. The States of Meghalaya, Mizoram and Tripura have also
recorded high rates of population growth. Ilegal immigrants from
Bangladesh have also been using West Bengal as a corridor to migrate (o
other parts of the country.

5. The large-scale influx of illegal Bangladesh immigrants has led to
large tracts of sensitive international borders being occupied by
foreigners. This has serious implications for internal security.
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6. The types of illegal migrants are as [ollows:
(a) those who came with valid visa/documents and overstayed;
(b) those who came with forged visa/documents; and a
(¢) those who entered surreptitiously.

7. During talks between the Prime Ministers of India and Bangladesh
in February 1972, the Prime Minister of Bangladesh had assured the.
return of all Bangladesh nationals who had taken shelter in India‘since
25-3-1971. Accordingly a circular was issued by the Government of
India on 30-9-1972 setting out guidelines for action to be taken in respect
of persons who had come lo India from Bangladesh. Aceording to this
circular, those Bangladesh nationals who had come to India before 25-3-
1971 were not to be sent back and those who entered-Indiain or after the
said date were to be repatriated.”

5. In para 12 of the counter-affidavit it is stated that “the basic objection
ol the petitioner is under consideration of the Central Government that the/
IMDT Act and the Rules made thereunder are not effective in comparison to
the Foreigners Act, 1946, which is applicable to the whole country except to
the State of Assam”. In para 18 of the gounter-affidavit it is stated-that the
administrative powers in respect of the IMDT Act have been delegated to the
Government of Assam under Section 21 of the-aforeésaid Act. The second
sub-paragraph of para 18 and para 19 of the counter-affidavit are important d
and are being reproduced below:

“It is further submitted that the detection/éxpulsion of illegal
migrants under the IMDT Act, has been extremely dismal. According to
the information furnishéd by the Government of Assam, the progress in
respect of deteefion/expulsion of illegal migrants (those who entered

7]

Assam on or after 25-3-197'up to 30-4-2000) is as follows: e
1. Total number of enquiries initiated 3,10,759
2. . Total number of enquiries completed 3,07,955
4. Total number of enquiries referred to the Screening
Committee 3,01,986
4. Tolal number of enquiries made by the Screening f
Commitlee 2,98,465
5. Total number ol enquiries referred to IM(DT)s 38,631
6. Total number of enquiries disposed of by IM(DT)s 16,599
7. Total number of persons declared as illegal migrants 10,015
8. Total number of illegal migrants physically expelled 1481
9. Total number of illegal migrants to whom expulsion g
order served 5733
10. Total number of enquiries pending with the
Screening Committee 3521

11. Total number of enquiries pending with the Tribunal
22,072 h
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In reply (o para 9, it is submitted that the Chiel Minister of Assam

had requested the then Prime Minister vide his letter dated 22-6-1996

a regarding repeal of the IMDT Act. The Chiel Minister again reiterated

for scrapping the IMDT Act, vide his letter dated 31-7-1996 addressed to

the Home Minister. This view has been reconfirmed by the State
Government vide its message dated 23-4-1998.”

6. In para 22 of the counter-affidavil it is stated that a proposal (0.4

the IMDT Act is under consideration of the Government of India and
b 24 it is stated (hat there is need for a uniform Act for de

7. The State of Assam filed a counter-affidavit on 28
is stated that the State Government has been persis
Central Government that the IMDT Act is operatin
inasmuch as in view of the stringent provisions i

€ detection and deportation of foreigners, the illeg
are in lakhs in the Stale of Assam could no
Government has thus been insisting upon the Cen
of the IMDT Act. On account of un
Bangladesh, a widespread moveme
Acaam Students’ Union (AASU) in o emanding expulsion of
d such illegal migrants from Ass by the agitationists,
i » bui also threatensd

ool mass support i I rounds of discussion, a
memorandum of s any Accord was signed on 15-8-
€ 1985 which, an ¢ provision for detection and

deletion of " foreigners i 1¢ electoral rolls and also their
ntion that there has been a shiarp increas
the respondent State in the last few decades.

pitlu population for decades 1951-1961, 1961-1971
follows:

Assam
Muslim Hindu
38.37 33.70
1961-1971 30.99 37.18
1971-1991 77.42 41.89

(*Source — Directorate of Census, Government of India.)

The chart given above clearly indicates that Muslim population in
Assam has shown a rise of 77.42% in 1971-1991, whereas Hindu
population has risen by nearly 41.89% during (he said period.
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There are three districts in Assam, which have borders with
Bangladesh viz. Karimganj, Cachar and Dhubri. All India percentage of
decadal increase in population during 1981-1991 is 23.85% whereas in g
the border districts of Assam, namely, Karimganj shows decadal increase
of 42.08%, Cachar district 47.59% and Dhubri district 56.57%. From the
above it can be assumed (hat the infiltration of foreigners from
Bangladesh contributed significantly (o the sharp increase of population
in Assam.”
8. In para 9 of the counter-affidavit, the major impedi

implementation of the IMDT Act have been pointed out in detail g
averred that the Act is discriminatory as it has been made applica

Assam requesting for repeal of the IMDT Act and a
amendment 1o the Citizenship Act, 1955, in order to
the illegal migrants entering into India after
been filed. The dilficulties in the impleme
have been pointed out which we will ad
that despite repeated advertisemen

Government has not been able (o fill m the vacant d
posis in the Tribunals. Figures as mber of inquiries
initiated, total number of personé s and the number
ol persons phys.ically expelled have i is ically pleaded that
the IMDT Act is an ineffective plw islati d it is standing in the
71 foreigners in Assam and

e

ilted lo withdraw the carlier alTidavil
ion o place on record a new affidavil.

¢ Govcmmun ded by Assam Gana Parishad. The State f
L in its Cabinet

ained a legal opinion in the matter. It is further
liled by the former AGP-led Government does not

overnment is of the opinion that the IMDT Act is
there is no question of either repeal or siriking down of the 9
averred that in the election manifesto of the Indian National
s in the just concluded elections, it was specifically declared that the
introduced Lo save the Indian citizens from unnecessary harassment
ame ol detection of foreigners and the Congress Party is committed (o
pose any move (o repeal the Act. Apart [rom making a bald statement that
the IMDT Act is not arbitrary or discriminatory and denial of the averment !
that it makes the task of securing the detection and deportation of foreigners
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impossible or that non-citizens are getting protection (o the detriment of bona

fide citizens of India, nothing specific is stated nor any specific statement

a made in the earlier affidavit or the facts and figures supplied therein have

been controverted. A general statement is made that the State of Assam is

making all steps for effective implementation of the IMDT Act and
deportation of illegal migrants.

10. The aforesaid IA No. 5 of 2001 came up for consideration be

below:
“An application has been filed on behalf of the State

Department, Government of Assam,

c Mr Kapil Sibal, learned Senior Couns
submits that he does not press prayer ‘a’ and
been filed along with this application
affidavit’. Learned counsel appeari
Lo that course being adopted.
affidavit as an additional affida
d and reject prayer “a’. The appli OVe Lerms.

Mr Ashok Desai, s for and is granted
four weeks’ time (o file hi iional affidavit filed by
the State. All other parties m hei ponse, il any, within the
same period, (o the itional a i

e s before a three-Judge Bench

counter-aflidavit sworn by Shri Jatinder
Bir Sin i ini ome Affairs, in reply to the additional
It is averred thercin that the matter of
MDT Act does not depend on political issues,
grounds, The relevant part of the opening part

il is submitted that detection of illegal migrants, who
ethnic stock as Indians is not an easy task. However,
al migrants from Bangladesh have not only threatened the
ic structure of the area but have seriously impaired the
{ the nation, particularly in the present circumstances. The need
ilious identification of illegal migrants is more pressing now
han ever, It is not a matier of dealing with a religious or linguistic
group. It is a question of identifying those who illegally crossed over the
border and continue to live in India contrary to the Indian law and the
Conslitution.

The facts and figures which have been stated by the Union of India in
its alfidavit filed in the case titled “Jamiat Ulama-E-Hind v. Union of
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India" clearly indicate that it is the existence of the IMDT Act, which
has been the single factor responsible for dismal detection and expulsion
of illegal migrants in Assam. It has also been pointed out that in the
neighbouring States, where this law is not in force, the process of
detection (although far from satisfactory) has been far more effective
than in the State of Assam. The application of the IMDT Act, 1983 in
Assam virtually gives the illegal migrants, in the State, preferential

protection in a matter relating to the citizenship of India, This is clearly

unconstitutional and violative of the principles of equality. The affidavit
of the State seems to suggest that the matter has now become d political
rather than a legal issue. However, il is submitted that as far as the
present pleadings are concerned, the issues indicated yin the présent
affidavit of the State under reply, are not relevant: None of the
submissions made in the connected affidavit, referpéd to above filed by
the Union of India in connected Writ Petition/ No. 7 of 2001, are
controverted by the State of Assam in present affidavit. Besides this, the

State has not given any fresh facts and figures, which would seek to

suggest that this Act has secured the object of dealing with illegal

infiltrators.”

12. In para 2 it is averred that though'the administrative powerhave been
delegated to the Government of Assam (o implement-the IMDT Act but the
entire expenditure incurred is being reimbursed by the Central Government
to the Government of Assam. ICi§ further averred that singe the enforcement
of the IMDT Act only 1494 ilicgal migrants had been deported from Assam
up to 30-6-2001. In conirast 4,89,046 number of Bangladeshi nationals had
been actually deported undethe Foreigners Act, 1946 from the State of West
Bengal between 1983 and November 1998, The IMDT Act had failed to fulfil
the objects for which it was enacted which is apparent from the poor results
and it places Assam in a different position from rest of the country where the
Foreigners Act 1946 is applicable. The provisions of the IMDT Act and the
Rules made thereunder are highly burdensome for the public, as a result
whereof no worthwhile eovperationfresponse is received from the public in
the detection and deportation of illegal migrants. The Act failed to achieve its
objeet rather it generated its side effects. It is also averred that there is no
justification for the application of the IMDT Act to the State of Assam when
the previsions of the Foreigners Act, 1946 are quite effective for detection
and deportation of illegal migrants (foreigners) which is applicable to the rest
of the country. Lastly,/it is prayed that the constitutional validity of the IMDT
Act.may be examined in the light and background of the above facts.

13. The petitioner has also filed a reply to the additional affidavit filed on
behalf of the State of Assam, where besides reiterating his earlier pleas, it is
averred that the Indian National Congress representatives from North-East
have themselves alluded to the problem of illegal migration in the past.
Reference is made to a report of the General Secretaries to the Seventh
General Conference of the North-Eastern Congress (1) Coordination
Committee dated 3-7-1992 wherein it was recorded as under:

1 WP (C) No. 7 of 2001
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“20.1 There are infiltrations — though it is a difficult task to examine
the precise number.
a 20.2 The infiltrations are not only by minorities of Bangladesh but

also from the majority Muslims. In absolute terms, the number of

Muslims crossing into India is likely to be much larger than that of

non-Muslims.

20.3 An ideological support is given to the phenomenon by the

Islamic Fundamentalists creating the vision of a largef country

b. comprising Bangladesh and the entire North-East wheredits economic
problems will be solved and security ensured.
204 There is a direct correlation between the risejof fundamentalism
and increase in influx.”

14, 1t is further averred in paras 9 and 10 of (his affidavit that the Law
Commission of India in its 175th Report on the/ Foreigners (Amendment)

C  RBill, 2000 (submitted in September 2000) has also dealt with thi§ issue.
While noting that entry of illegal migranis and other undesirable aliens into
India has posed a grave threat (o our democracy and the security of India,
especially for the eastern part of the gounirysand Jammu and Kashmir, the
Law Commission has observed that influx of migrants from Bangladesh has
remained unabated and has acquired frighteming proportions. The Law

d  Commission has also referred 46 the Report of the Governor of Assam dated
8-11-1998 submitted to (hé President of India highlighting dangerous
dimensions of the unprecédentedumigration of Bangladeshis to Assam and
the security threats and strategic and cconomieseonsequences thereof. The
Law Commission hassproposed a_ deaft Foreigners (Amendment) Bill,
governing foreigners in India and the prevailing discriminatory position by

e the application.of the IMDT Act only to the State of Assam has been sought
to be done away. with by providing in Section 8(1) of the draft Bill for repeal
of the said Act and dissolution of the Tribunals constituted thereunder.

15,/ The Union of India has filed another affidavit on 24-11-2004 wherein
it is averred (hat thounghvin the earlier affidavit a prayer was made to examine
the constitutional validity, of the IMDT Act, but on reconsideration the

f_Central Government has taken a decision (o retain the IMDT Act in present
form in its application 10 the State of Assam. It is averred that allegations
were made- by variou$ organisations that a large number of genuine Indian
citizens were deported under the Foreigners Act, 1946 and, therefore, the
IMDT Act was ¢nforced whose purpose is to protect the genuine Indian
citizens and iy introduced an element of judicial scrutiny to determine the

g citizenship of a person. It is further averred that up to 31-3-2004, the number
of eomplaints received under the IMDT Act were 4,01,598 wherein inquiries
were completed in 3,97,835 cases and 3,76,341 inquiries were referred to the
Screening Commitlee. Out of these 87,222 cases were referred to the
Tribunals for opinion and 12,180 persons were declared as illegal migranis.
This, according to the affidavit, shows that but for the element of judicial

h scrutiny thousands of Indians would have been deported. It is further averred
that as on 31-3-2004, 5,19,391 number of inquirics were completed by the
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Tribunals under the Foreigners Acl to detect those foreigners who came into
Assam during the period 1-1-1966 (o 24-3-1971 and 29,189 persons were
declared as foreigners and their names were deleted from the electoral rolls. g
This shows that the results obtained under the IMDT Act and the Foreigners
Act were more or less comparable. Besides above, the details of the fencing
work and construction of roads done at the border have also been given.

16. In IA No. 6 of 2004, the copy of the memorandum submitted befor
the Parliamentary Standing Committee of Home Affairs on “the lllega

Governmen( of Assam has been filed, which contains the fig
inquiries conducted up to 31-8-2003 and the same is as under:
1. Total number of enquiries initiated
2. Total number of enquiries completed
3. Total number of enguiries refe
Screening Committee
4. Total number of enquirics made
Screening Committee
5. Total number of enquigi

IM(DTs)
6. Total number of enqui the d
IM(DTs) 21,169
7. Total number gal
migrants 11,636
1517
e
6159
2859
55,059 ¢
g

. The unabated influx of illegal migrants from Bangladesh into
am and the consequent perceptible change in the demographic pattern
he State has been a matter of grave concern. It threatens 1o reduce the
samese people (o a minority in their own State, as happened in Tripura
d Sikkim.

2. Mllegal migration into Assam was the core issue behind the Assam 7
student movement. It was also the prime contributory factor behind the
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outbreak of insurgency in the State. Yet we have not made much tangible
progress in dealing with this all important issue.

3. There is a tendency to view illegal migration into Assam as a
regional matter affecting only the people of Assam. Its more dangerous
dimensions of greatly undermining our national security, is ignored. The
long cherished design of Greater East Pakistan/Bangladesh, making
inroads into strategic land link of Assam with the rest of the coun

and economic consequences.
#* #

MIGRATION INTO ASSA

HISTORICAL BACKG

7. Failure to get Assam included in East
source of abiding resentment in that coun
p(}ok ‘Myths of Independence’ wrote — ‘It

the most significant. One at le
dispute, that of Assam and
Pakistan. To these Pakist
leader like Sheikh Muji : ‘Easrem Pakis:an: lis

nsiderations, there are other contributory
from Bangladesh. Ethnic, linguistic and
en the illegal migrants and many people on

side of the
tion difficult.
helping illega

¢ political parties have been encouraging and
igration with a view to building vote banks. These
working and are prepared to work as cheap labour

in Lakhimpur. Four individuals were found to have been
providing forged citizenship certificates and other documents to illegal
migrants for the last 14 years.

# * %

ILLEGAL MIGRANTS
15. ... Mr Mulan described this as invasion using military
terminology which in present geostrategic context, underscores the
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strategic aspect of the problem. It is unfortunate that to this day, after hall
a century of independence, we have chosen Lo remain virtually oblivious
to the grave danger (o our national securily arising from this unabated a
influx of illegal migrants. Third, the prophecy that except the Sibsagar
district, the Assamese people will not find themselves at home in Assam,
is well on its way Lo becoming true as reflected by the present
demographic pattern of Assam.
16. Mr Inderjit Gupta, the then Home Minister of India s
Parliament on 6-5-1997 that there were 10 million illega
residing in India. Quoting Home Ministry/Intelligence B
the 10-8-1998 issue of India Today has given the b
illegal migrants by the States:
Wesl Bengal 5.4 million
Assam 4 millio

Tripura 0.8 millio

Bihar Sumillios
Maharashtra i
Rajasthan 0.5 million
Delhi i

Making a total of
g dus  Muslims
(1) 1951-19¢ 39 38. 2029 2561
) 23.72 30.85 e
48.38 55.04
¢ Assam growth rate was much higher
suggests continued large-scale Muslim
f

41.89 per cent in this period.

uslim population in Assam has risen from 24.68 per cent in
195170 28.42 per cent in 1991. As per 1991 census four districts 9
(Dhubri, Goalpara, Barpeta and Hailakandi) have become Muslim
majority districts. Two more districts (Nagaon and Karimganj)
should have become so by 1998 and one district Morigaon is fast
approaching this position.

* # Ed
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20. The growth of Muslim population has been emphasised in the
previous paragraph to indicate the extent of illegal migration from
a Bangladesh (o Assam because as stated earlier, the illegal migrants
coming into India afier 1971 have been almost exclusively Muslims.
21. Pakistan’s ISI has been aclive in Bangladesh supporting militant
movement in Assam. Muslim militant organisations have mushmomed in
Assam and there are reports of some 50 Assamese Muslim youths
gone for training to Afghanistan and Kashmir.
b CONSEQUENCES
22, The dangerous consequences of large-scale i
from Bangladesh, both for the people of Assam and
as a whole, nced to be emphatically stressed.
mistaken notions of secularism should be allo
doing so.
¢ 23. As a result of population movement i
looms large of the indigenous people of
minority in their home State. Their caltural s
their political control will b
opportunities will be undermin
d 24. The silent and invidio invasion of Assam may
resull in the loss of the icts of lower Assam.
The influx of these i i is ing these districts into a
Muslim majority region. i atter of time when a
demand for their _merger ay be made. The rapid
growth of intern 5 ism may provide for driving
e force for thi is pertinent that Bangladesh has

entire land mass of the North-East,
ich natural resources of that region will be

gnce has been made in the affidavits to the
to notice the main provisions thereofl. 1t is a

f Secretary, Government of Assam on the other, in the
I Shri Rajiv Gandhi, the then Prime Minister of India. The main
settlement which have a bearing on the case are being

“MEMORANDUM OF SETTLEMENT

The Government have all along been most anxious (o find a
satisfactory solution (o the problem of foreigners in Assam. The All
Assam Students” Union (AASU) and the All Assam Gana Sangram
Parishad (AAGSP) have also expressed their keenness to find such a
solution.
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2. The AASU through their Memorandum dated 2-2-1980 pru.tmlcd
{0 the late Prime Minister Smt Indira Gandhi, conve§¥§ théir' profound
sense of apprehensions regarding the continuing influx of foreign a
19, nationals into Assam and the fear about adverse effects upon the political,
‘ " ‘soctal, cultural and economic life of the State.

3. Being fully alive to the genuine apprehensions of the peoplc of
Assam, ‘the then Prime Minister initiated the dialogue Wl
AASU/AAGSP. Subscquently, talks were held at the Prime
and Home Minister’s levels during the period 1980-83. Severa
informal talks were held during 1984, Formal discussions
in March 1985,

4. Keeping all aspeets of the problem includin
legal provisions, international agreements, natio
humanitarian considerations, it has been decided
Foreigners Issue

5.1 For purposes of detection and deletion
shall be (he base date and year.

5.2 All persons who came (o
those amongst them whose names ¢
1967 elections, shall be regularised.

"ill

5.3 Foreigners who camedo Ass: (inclusive) and up o
to 24-3-1971 shall be det provisions of the
Foreigners Act, 1946 and the rder, 1964.

54 Names of fmugncrs deleted from the
clectoral rolls in required (o register
themselves befl gistrati the respective districts in
accordance 2 i gistration of Foreigners Act, e
1939 and th : '

rpose, the Government of lndta will undertake suitable

machinery

period of ten years following the date of
such persons which have been deleted from ¢

were expelled earlier, but have since re-entered

who came to Assam on or after 25-3-1971 shall

be detected, deleted and expelled in accordance with law
d practical steps shall be taken (o expel such foreigners. g

, ¢ Government will give due consideration to certain
icultics expressed by the AASU/AAGSP regarding (he
;C?Ienlalion of the Mlegal Migrants (Determination by Tribunals) Act,
equent thereto the Citizenship Act, 1955 was amended and Section 6-A
as introduced w.e.l. 7-12-1985. The relevant provisions of Section 6-A are h
being reproduced below:
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“6-A. Special provisions as to citizenship of persons covered by the
Assam Accord.—(1) For the purposes of this section—

(a) *Assam’ means the territories included in the State of Assam
immediately before the commencement of the Citizenship (Amendment)
Act, 1985;

(h) “detected to be a foreigner” means detected to be a foreigner in
accordance with the provisions of the Foreigners Act, 1946 (31 of

under the said Order;
(¢) ‘specilied territory’ means the territories include

Act, 1985;

(d) a person shall be deemed to be of Indi

of his parents or any of his grandparents

(e) a person shall be deemed to have

on the date on which a Tribunal cons
(Tribunals) Order, 1964 submits i i
foreigner to the officer or authori

(2) Subject to the provisions i rsons of
Indian origin who came before Assam from
the specified territory (including > names were included
in the electoral rolls used neral Election (o the
House of the People hel 1 ordinarily resident in
Assam since the dat i hall be deemed to be
citizens of India as l‘rom the

(3) Subjecl L EOVISIONS s (6) and (7), every person of

the Ist day of January, 1966 but
from the specified territory; and

of his entry into Assam, been ordinarily

o be a foreigner;

accordance with the rules made by the Central
1 under Section 18 with such authority (hereafier in
1o as the registering authority) as may be specified
if' his name is included in any electoral roll for any
rliamentary constituency in force on the date of such

ion—In the case of every pcrson seeking registration under
section, the opinion of the Tribunal constituted under the Foreigners
(T‘nb als) Order, 1964 holding such person o be a foreigner, shall be
deemed to be sufficient proof of the requirement under clause (c) of this
sub-section and if any question arises as o whether such person complies
u}';lh any other requirement under this sub-section, the registering authority
shall,—

(i) if such opinion contains a finding with respect to such other

requirement, decide the question in conformity with such finding;
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(i) if such opinion does not contain a finding with respect to such
other requirement, refer the question to a Tribunal constituted under the
said Order having jurisdiction in accordance with such rules as the 4
Central Government may make in this behall under Section 18 and
decide the question in conformity with the opinion received on such
relerence.

(4) A person registered under sub-section (3) shall have, as from the
dalc on which he has been detected to be a foreigner and till thc expi

citizen of India [including the right to obtain a passport under the
Act, 1967 (15 of 1967) and the oblngauons oonucclcd there

said period of ten years.
- A person registered under sub-section (3)

years from the date on which he has been detected
(6) (Omitted as not relevant.)
(7) Nothing in sub-sections (2) (o

person—

d

mencement of the

signers Act, 1946

(‘31 of 1946)

s section, the provisions

of this secuon sha wything contained in any
other law for lhe e

een made applicable only to the State
wd deportation of illegal migrants, who
hereafter. The IMDT Act has not been
e election manifesto of a political party

of Assam 3
have ente

" look at lhe enactmcms madc for dealing wrlh I‘orc:gncrs The
govemning the forclguus was the Foreigners Act 1864, whlch

ers Ordinance in 1939 which was replaced by the Foreigners Act,
ection 7 of this Act reads as under:

“T1. Burden of proof—If any question arises with reference to this Act or
any order made or direction given thereunder, whether any person is or is h
not a foreigner or is or is not a foreigner of a particular class or description,
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the onus of proving that such person is not a foreigner or is not a foreigner of
such particular class or description, as the case may be, shall,

a nolwithstanding anything contained in the Indian Evidence Act, 1872, lie

upon such person.”™
21. The legislature then enacted the Foreigners Act, 1946 which repealed
the 1940 Act. Section 2(a) of this Act defines a “foreigner” and il means a
person who is not a citizen of India. Sub-section (1) of Section 3 lays down
that the Central Government may by order make provision, cither g

restricting the entry of foreigners into India or, their depa
their presence or continued presence therein. Witho
generality of the powers conferred by sub-section (1),

numerated in clauses (a) o (g), which include
remain in India or in any prescribed area therei
by an order under this seclion nol (o remair
resources al his disposal the cost of his removal [i
area as may be prescribed and shall
specified or shall be arrested or
provides that any authority prescri

respect (o any
d  particular foreigner make orders un

use (f) ol sub-section
r (o be detained or

| knowingly assist an
d internee or lo give any

o give pastic ) any passenger or members of any crew
i s a similar obligation on hotel-keepers in
ed therein. Section 12 confers power upon

nt under the said section is five years and also fine.
14-B, which have been added by the aforesaid

ome punishment for abetment of offences under Section 14-A
tion 9 of this Act is important and it reads as under:

. Burden of proof—If in any case not falling under Section 8 any
question arises with reference to this Act or any order made or direction
given thereunder, whether any person is or is not a foreigner or is or is not a
f{)mgncr of a particular class or description the onus of proving that such
person is nol a foreigner or is not a foreigner of such particular class or
description, as the case may be, shall, notwithstanding anything contained in
the Indian Evidence Act, 1872 (1 of 1872), lie upon such person.”
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22. This Acl confers wide ranging powers (o deal with all foreigners or
with respect to any particular foreigner or any prescribed class or description
of foreigner for prohibiling, regulating or restricting their or his entry into g
India or their presence or continued presence including their arrest, detention
and confinement. The most important provision is Section 9 which casts the
burden of proving thal a person is not a foreigner or is not a foreigner of such
particular class or description, as the case may be, shall lic upon such person
Therefore, where an order made under the Foreigners Act is challenged

Delhi served an order on Ghaus Mohammad o lcave Indla
as he was a Pakistani national. He challenged the order
which sel aside the order by observing that there must
on the basis of which the authority can proceed
Section 3(2)(¢) of the Foreigners Act, 1946, In appe:

Clause 2(1) of this Order provides
refer the question as lo whether,

e Tribunal shall submit its opinion to
this behall in the order of reference.
‘ na] shall, bLfOl‘e giving ils opinion on

¢ examination of any witness.

o be emphasised that the general rule in the leading 9
acies,of the world is that where a person claims to be a citizen of a

ar country, the burden is upon him to prove that he is a citizen ol (hat

. In United Kingdom, the relevant provision is contained in the
ation Act, 1971 and sub-sections (1), (8) and (9) of Section 3 thereof
ead as under:

2 AIR 1961 8C 1526 : (1962) 1 SCR 744 : (1961) 2 Cri 1Y 703
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“3. General provisions for regulation and control—(1) Exceptl as
otherwise provided by or under this Act, where a person is not a British
citizen—

(a) he shall not enter the United Kingdom unless given leave to do
s0 in accordance with the provisions of, or made under this Act;

(h) he may be given leave o enter the United Kingdom (or whcn
already there, leave to remain in the United Kingdom) either
limited or for an indefinite period;

b (¢) if he is given a limited leave (o enter or remain i
Kingdom, it may be given subject to conditions
employment or occupation in the United Kingdom,
register with the police, or both.

*

*

(8) When any question arises under this Act
British citizen, or is entitled to any exemption

¢ the person asserting it to prove that he is.
(9) A person seeking (o enter the United K
the right of abode there shall prove
either—
(@) a United Kingdom p ibi sh citizen of
the United Kingdom and i i ¢ right of abode in the
d United Kingdom; or
(#) a certilicate
25. Somewhat similar” pi the Immigration and
Nationality Act of USA and Sec urden of proof upon the
person concerned in_an i ing. Section 318 provides that no
person shall be ! cen lawlully admitted to the

€  United States f0 accordance with all applicable
“proof shall be upon such person (o

1 States lawfully. The Immigration and

show (he officer evidence of lhe person’s 1denuty
and sound reason for placing the burden of proof upon

ish one’s cilizenship, normally he may be required o give
1) his date of birth (i7) place of birth (i77) name of his parents (iv)
of birth and citizenship. Sometimes the place of birth of his
dparents may also be relevant like under Section 6-A(1)(d) of the
zenship Act. All these facts would necessarily be within the personal
owledge of the person concerned and not-of the authoritics of the State.
After he has given evidence on these pomts the State authorities can verify
the facts and can then lead evidence in rebuttal, if necessary. If the State
authorities dispute the claim of citizenship by a person and assert that he is a
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foreigner, it will not only be difficult but almost impossible for them (o first
lead evidence on the aforesaid points. This is in accordance with the
underlying policy of Section 106 of the Evidence Act which says that when g
any fact is especially within the knowledge of any person, the burden ol
proving that fact is upon him.
27, Though in a criminal case the general rule is that the burden of proof
is on the prosecution but if any fact is especially within the knowledge of h
accused, he has to lead evidence (o prove the said lact. In Shambhu'N
Mehra v. State of Ajmer® it was held as follows: (SCR p. 203)
Section 106 is an exception to Section 101. The la
Ilustration (a) lays down the general rule that in a crimina
burden of proof is on the prosecution and Secunn 1
intended to relieve it of that duty. On the conlrary,
cerfain exceptional cases in which it would be i
disproportionately difficult, for the prosecution
are ‘especially” within the knowledge of the ace
prove without difficulty or inconveniences The

ssible, or at any raf
establish facts whi
and which he

s

knowledge.
28. In Collector of Customs v. D.
under Section 167(8)(¢) of the Cu
smuggled goods and it was obse,
“Since it is exceedingly
prosecution 1o prove facls w’hlc
the opponent or the accuse i liged (o prove them as part of its
primary burden.

. On b ion 106, Evidence Acl, the

CS ast on the person concerned; and, if he

acls, an adverse inference of facts may

ith the presumplive evidence adduced

artment would rebut the initial presumption
person, and in the result, prove him guilty”” ¢

Mohd. OmarS it was held that the legislature

ificult for the prosecution 1o establish such facts which
and exceptionally within the exclusive knowledge of the
he could prove without difficulty or inconvenience. This g
iterated in Sanjay v. State (NCT of Delhi)® and Ezhil v. State

R 1956 SC 404 : 1956 SCR 199 ; 1956 Cri 1] 794

174) 2 SCC 544 : 1974 SCC (Cri) 784 : AIR 1974 SC 859

(2000) 8 SCC 382 : 2001 SCC (Cri) 1516 h
6 (2001) 3 SCC 190 : 2001 SCC (Cri) 449

7 (2002) 9 SCC 189 : 2003 SCC (Cri) 1168 : AIR 2002 SC 2017
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30. In R. v. Oliver® the accused was charged with having sold sugar as a

wholesale seller without the necessary licence. It was held that whether the

a accused had a licence was a fact peculiarly within his own knowledge and

proof of the fact that he had a licence lay upon him. It was further held that in

the circumstances of the case the prosecution was under no necessity (o give

prima facie evidence of non-existence of a licence. In this case reference is

made to some earlier decisions and it will be useful to notice the same. In R.

v. Turner? the learned Judge observed as follows: (All ER p. 715 D)

b “I have always understood it to be a general rule that if a negalive

averment be made by one party, which is peculia

knowledge of the other, the party within whose know

who asserts the affirmative is 1o prove it and no
negative.”

31. In Williams v. Russel'? (he learned Judge h

c “On the principle laid down in R. v.

cases where il is an offence to do an act

person who sets up the lawlul authority must

d 32. Section 9 of the Foreigners n of proof is basically
on the same lines as the co UK and some other
Weslern nations and is bag ¢ that the facts which
are peculiarly within the kno
parly who avers the ne pative.

itizenship Act, 1955 defines
detected to be a foreigner in
‘Forcigncrs Act, 1946 and the

appended Lo Section 6-A(3) also refers (o
stituted under the Foreigners (Tribunals)
son (o be a foreigner”. These provisions
nd [unclioning of a Tribunal cons!ilulcd undcr

: bjects mld Reasons of the lllega] Migrants (Delcrmmauon by
)Act, 1983, reads as under:

“Statement of Objects and Reasons—The nflux of foreigners who

illegally migrated into India across the borders of the sensilive Eastern and

North-Eastern regions of the country and remained in the country poses a

8§ (1943) 2 All ER 800 : 1944 KB 68 (CA)
9 (1816) 5 M&S 206 : 14 Digest 430 : (1814-23) All ER Rep 713 : 105 ER 1026
10 (1993) 149 LT 190
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threat (o the integrity and security of the said regions. A substantial number
of such foreigners who migrated into India after the 25th day of March,
1971, have, by taking advantage of the circumstances of such migration and
their ethnic similarities and other connections with the people of India,
illegally remained in India without having in their possession lawful
authority so to do. The continuance of these persons in India has given rise
to serious problems. The clandestine manner in which these persons ha
been trying to pass off as citizens of India has rendered their dete
difficult. After taking into account the need for their speedy detection, the

Illegal Migrants (Determination by Tribunals) Ordinance,
for the establishment of Tribunals.”
35, The preamble of the Act which finally came in
reads as under:

determination, in a fair manner, of the question
illegal migrant io enable the Central Gov
Jrom India and for matters connecied th

WHEREAS a good number of
across the borders of the eastern and
and after the 25th day of M
circumstances of such mig
connections with the peopl

advantage of the 4
ilarities and other
in their possession

r of such foreigners and the

stinely been (rying to pass off .

sam and also in any other part of India in
d to have remained illegally;”

* #*

‘foreigner” has the same meaning as in the Foreigners Act, 1946;
egal migrant” means a person in respect of whom each of the
following conditions is satisfied, namely—
5 (i) he has entered into India on or afier the 25th day of March,
1971;
(ii) he is a foreigner;
(i) he has entered into India without being in possession of a
valid passport or other travel document or any other lawful h
authority in that behalf;
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* * *

4. Overriding effect of the Act.—(1) The provisions of this Act or of any
rule or order made thereunder shall have effect notwithstanding anything
contained in the Passport (Entry into India) Act, 1920 or the Foreigners Act,
1946 or the Immigrants (Expulsion from Assam) Act, 1950 or the Passporls
Act, 1967 or any rule or order made under any of the said Acts and in force
for the time being,

(2) In pamcular and without pre_ludmn to the generality of
of sub-section (1), nothing in the proviso to Section 2 of the
(Expulsion fmm Assam) Act, I950 shall apply 1o or in rcla |

# *

8. References or applications to Tribunals.
as to whether any person is or is not an il
Govermnment may, whether such question h

requiring him not to remain in India or o any
any other manner whatsoever, refer suc i

(2) Any person may make
decmlon, as o whclhcr lhc pers

Provided that no such
unless the person in relat
rcsidt,s, within the j

1 is made is found, or
station wherein the

(3) Bvery 2
form and in sue
affidavils swo
0!‘ lhe sam

10n (2) shall be made in such
and shall be accompanied by
ns residing within the jurisdiction
rson referred to in the application
ing the averments made in the application,
y such fee, bcing not less than ten and not

in the territoria
son named in such

of whosc Jjurisdiction the place of residence of the
ference is, al the time of making such reference,

here such person has no place of residence, the reference
to the Tribunal within the territorial limits of whose

ery application under sub-section (2) shall be made (o the
within the territorial limits of whose jurisdiction the person named
in such application is found or, as the case may be, has his place of
residence, at the time of making such application.

8-A. Application to the Central Government for reference—(1) Any
person may make an application to the Central Government, for decision by
a Tribunal, as to whether the person whose name and other particulars are
given in the application, is or is not an illegal m:gram and where any such
application is received by the Central Government, it may, on the basis of



p "‘\'3 Supreme Court Cases Full Text on CD-ROM, Copyright & 1969-2009, EBC Publishing Pvt. Ltd.
( Page 36 Sunday, November 15, 2009
.| 0

NLINE C2 This product is licenced to Mr. Indraneel Chowdhury, Guwahati
] = T TruePrint™ source : Supreme Court Cases

TruePrint"

700 SUPREME COURT CASES (2005) 5 SCC

any information in its possession or after making such inquiry as it deems
fit, reject the application on the ground that the application is frivolous or
vexatious or it does not comply with the requirements of this section or refer 5
such application (o a Tribunal for decision.

(2) Every application made under sub-section (1) shall be made in such
form and in such manner as may be prescribed and shall be accompanied by
a declaration by another person residing within the jurisdiction of the same.
revenue sub-division in which the applicant resides in such form as may be
prescribed to the effect that the particulars mentioned in the application are
true to his knowledge, information and belief:

Provided that no person shall make more than ten such applications or
more than ten such declarations.

(3) Every reference under sub-section (1) shall be made to.the Tribunal
within the territorial limits of whose jurisdiction the place of residence of the
person named in such reference is, at the time of/making such reference,
situated: c

Provided that where such person has no place of residence, the reference
shall be made to the Tribunal within the territorial limits of whose
Jjurisdiction such person is, at the time ofmaking such reference, found.

* & *

10. Procedure with respect to| references-under sub-section (1) of
Section 8—On receipt of a refetence under sub-section (1) of Section 8 or d
sub-section (1) of Section 8-Al the Tribunal shall serve on the person named
in such reference, a notice,Accompanied by a copy of sueh reference, calling
upon him to make, within a period of thirty days from the date of receipt of
such notice, such representation with regard (o the averments made in the
reference, and to produce such cvidence as he may think fit in support of his
defence: -

Providedthat if the Tribunal is satisfied that the person aforesaid was
prevented by sufficient cause from making his representation and from
producing evidenee.in support of his defence within the said period of thirty
days, it may permit him to make his representation and to produce evidence
in sapport of his defence, within such further period, not exceeding thirty
days, @s it may, by order, speeify.

IL. Procedure with respect to applications under sub-section (2) of f
Section 8—O0n receipt_of an application under sub-section (2) of Section 8,
the, Tribunal shall issuc a notice, accompanied by a copy of the application,
to the prescribed authority calling upon it to furnish, after making such
inquiry as that authority may deem fit, a report 1o the Tribunal with regard 1o
the averments.made in the application.

(2) IF, on a consideration of the report made by the prescribed authority, g
the Tribunal is satisfied that—

(a) the person named in the application is not an illegal migrant or
that the application is frivolous or vexatious, or has not been made in
good faith, the Tribunal shall, after giving the applicant an opportunity
to be heard, reject the application;

(b) there are reasonable grounds to believe that the person named in  p
the application is an illegal migrant, the Tribunal shall issue a notice
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accompanied by a copy of the application, to the person named in the

application, calling upon him to make, within thirty days from the date

of receipt of the notice, such representation with regard (o the averments
made in the application and to produce such evidence as he may think fit
in support of his defence:

Provided that if the Tribunal is satisfied that the person aforesaid was
prevented by sufficient cause from making his mpmentauon i
producing evidence in support of his defence within the said period ©
days, il may permit him to make his representation and to produce cwden
in support of his defence, within such further period, not efeeeding thirty
days, as it may, by order, specify.

12. Determination of the question as to whether
migrant.—(1) The Tribunal to which a referenc
Section 8 or Section 8-A, or o which an appli
Section 8, shall after taking such evidence as
after making such inquiry as it may think [it
as it may deem appropriate, by order, decide

person named in such reference or application, is or is
not an illegal migrant:

Provided that where for the déterminati n any case
the decision on any issue rende isi issue or issues

unnecessary, the Tribunal may n 3 issue or issues.

their opinion on any
point, the Chairman of, i int or points on which
they differ and make a refe > Presi the Appellate Tribunal
i ises jurisdicti i ribunal who shall refer the
member of another Tribunal

a copy of every order passed by it to the
ies and to the parties o the reference, or the

(4) Every orde
ision of the Ap
tion in any cou

*

20. Expulsion of illegal migrant—(1) Where a person has been
determined by a Tribunal, or, as the case may be, by the Appellate Tribunal,
to be an illegal migrant, the Central Government shall, by order served on
such person, direct such person to remove himsell from India within such
time and by such route as may be specified in the order and may give such
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further directions in regard (o his removal from India as it may consider
necessary or expedient.

(2) Any police officer not below the rank of a Superintendent of Police g
shall have such powers as may be necessary, including the power o obtain a
bond from any person for the due compliance of an order under sub-section
(1) and (o arrest such person in the event of his failure to furnish such bond
to the satisfaction of such police officer.”
37. Section 5 provides for establishment of the Ilegal
(Determination) Tribunals. Only a person who has been a Distric

of the Tribunal. Section 15 provides for establishment
Tribunal which shall consist of not less than two an

or has been a Judge of the High Court is eligible to
thereol. The Appellate Tribunal shall function in B
less than (wo members. The Memorandum
by such fee not being less than Rs 25 o

not below the rank of Superintendent ‘of Police, if he is

circumstances so require, and for reaso wriling direct any

person against whom a referenc 1 made under this g
Act to enter into a bond with himself available
for inquiry. Section 25 provides th avenes or allempls
o contravene or [ails to comply w direction given under
Section 20 or ha n shall be punishable with

imprisonment for a an one year but which may
not be less than two thousand

f

Government is empowered by nolification under
and discharge the powers and duties of the Central
Section 8(1) and Section 8-A(1), such State Government
3 requires that for the purpose of making the reference in g
person under Section 8(1) or Section 8-A(1) to the Tribunal,

ke an inguiry. Rules 4 (o 7 lay down that the inquiry officer who has
directed to make an inquiry shall call upon that person (alleged illegal
migrant) o give information as regards the particulars mentioned in Form 1. p
He may elicit information from any other person who may be acquainted
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with the facts and circumstances of the case. The details of the inquiry have
to be entered day by day in a diary kept for the purpose setting forth the time
a al which any information reached him, the time at which he began and closed
his enquiry and the place or places visited by him and the statement of the
circumstances ascerlained through such enquiry and then he has to submit a
report, in Form II with the diary, to the immediate superior officer who shall
endorse the comments thereon and submit it to the Screening Committee.
Rule 8 provides for constitution of a Screening Committee at_every sub-
b divisional level where the Tribunals are established and shall consist of two
members, one of whom shall be Sub-Divisional Magistrate and other a police
officer not below the rank of a Depuly Superintendent of Police in, the sub-
division concerned. The Screening Committee after scruting of the
information contained in Form II has to then makesits recommendations Lo
the Superintendent of Police as to whether the person mentioned in the report
¢ isor is not an illegal migrant. Rule 9 provides that if on recommendations of
the Screening Commitice and such further information as the competent
authority may call for, it appears (o that authority that the question arises as
to whether any person is or is not an illegal migrant, that authorily shall make
a reference to the Tribunal for its decision thereon, along with the diary,
report of inquiry officer containing the endorsement of his immediate
d superior officer, recommendation of the-Sereening Committee and any other
further information. So a diséretion has been conferred upon the competent
authority whether to make reference to the Tribunal or not. If the competent
authority chooses not to make a reference, there is#0 right of appeal and the
alleged illegal migrant_remains untouched. He can then safely reside in
Assam. Rules 10 and 10-A provide that the application to the Tribunal under
e Section 8(2) shall be in Form III and to the Central Government under
Section 8-A(2) in Form V. Rule 13 provides that the Superintendent of Police
shall, as far as may be, follow the procedure as specified in Rules 3 (o 8
while making an inguiry in respeet of a notice issued (o him by (he Tribunal
underSection 11(1). Rules 14 to 19 lay down the procedure for filing appeals
to the Appellate Tribunabwhich has to be in Form 1V, the fee (o be paid and
f _also the contents of the Memorandum of Appeal, etc. The Rules, thus,
contain a very stringept and (ime-consuming procedure for holding of
preliminary enquiry. '

39. In view of Scction 3(1)(c) of the IMDT Act, an illegal migrant is a
person with respect to whom all the three conditions, namely, (i) has entered
India on or after 25-3-1971; (i) is a foreigner which means he is not a citizen

g of India; and (iii) has entered India without being in possession of a valid
passportor other travel documents or any other lawful authority in (his
behalf, are satisfied. Therefore, if a foreigner has entered India on or after
25-3-1971, he would be dealt with under the IMDT Act, while as a foreigner
who has entered any part of India including Assam before 25-3-1971, would
be dealt with under the Foreigners Act. Section 4 of the IMDT Act is an

h overriding provision which lays down that the IMDT Act or the Rules or
order made therein shall have effect notwithstanding anything contained in
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the Foreigners Act, 1946 or the Immigrants (Expulsion from Assam) Acl,
1950 or the Passport Act or any rule or order made thereunder. Section 8(1)
confers power on the Central Governmenl to make a reference for ils g
decision to the Tribunal whether any person is an illegal migrant or not. This
reference can also be made on a representation made by an illegal migrant
against any order passed against him under the Foreigners Act nol (o remain
in India. This provision gives special advantage to an illegal migrant i
Assam, which is not available 1o any foreigner in rest of India. Sectig

migrant but the proviso (o this sub-section imposes a restrictio

application can be given only by a person who lives wuhm the j
the same police station in which the alleged lllcga]
resides. ch.cucm 8(2) 1mpos::s. some l‘urlhe: conditi

less than two persons resrdmg within the jurisdic
station in which the alleged illegal migrant is found

application is or is not an illegal migr

section, the application has o ation by another .
person residing within the juri e sub-division in
which the applicant resides a sed that no person
shall make more than ten such ore than len such
declarations. The Centry aking such inquiry, as it
deems [it, reject the g it is frivolous or vexatious.

In view of the langna is no right of appeal against 2
such an order as only against an order passed by
the Tribunal der of rejection of the application will
enure Lo th gal migrant and there being no right of
g him safe and secure. If the Central

iwwill only initiate the proceedings before the ;

prejudice to the illegal migrant and if the
gainst him, he will have a right of appeal (o the

anl (o note here that the IMDT Act does not contain

dr (o Section 9 of the Foreigners Act, 1946 regarding
n the contrary it is conspicuously silent aboul it. In such
very heavy burden is cast upon the authorities of the State or 9
to establish that a person is an illegal migrant as defined in
3(1)(e) of the IMDT Act and is liable for deportation.

e alleged illegal migrant on the points mentioned in Form L. ltems 5,
1, 12 of this form are as under:

5. Address in the country of origin (village, police station, district
and country).
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10. Does the person hold any passporl issued by any foreign country?

If so, furnish particulars.

a 11. What are the reasons for leaving the person’s country of origin?

12. If the person has entered into India without a passport, how the

person entered India? (Name of village, district from which the person

entered). Date of entry.

42. Tt is elementary that a person who has illegally come from
Bangladesh to India and is residing here for his better economig'prospects or
employment, etc. would never disclose that he has come [pom Bangladesh
but would assert that he is an Indian national and resides in India, There is no
question of his telling his date of entry or giving any information on the
aforesaid points. According (o Rules 7 and 8 of the Rules, the inquiry officer
has to submit a report in Form II and lItems 5, 40, 11 and 12 are exaclly
identical to that in Form I. Rules 10, 10-A and 10-B lay down_that an
application to the Tribunal under Section 8(2) shall be made in Form I an
application to the Central Government under Section 8-A(2) shall be' made in
Form V and a declaration under Section8=A(2) shall be. made in Forms V and
VI. Curiously enough column 6 of Eorm III requires the applicant to furnish
the following information regarding the alleged illegal migrant:

. (a) whether he entered India omor after 25-3-1971;
(b) date of his entry.dnto India;
(¢) whether he is 4 foreigner; and
(d) whether he entered India without'being in possession of a valid
passport or traveldocument or lawful authority in that behalf.

43. The conténts of the application (Form 111) have to be affirmed by the
€ applicant that'what is stated in the application is true to the best of his
informatiop”and belief. The application to the Central Government has to be
made in Form ¥V which contains a similar column 6 with two further
additions, namely;

() the approximate distance between the place of residence of the

applicant and the alleged illegal migrant;

(if) since when the alleged illegal migrant is staying at the said place.

44 i column 7 the applicant has to give details of (a) documentary; and
(b) oral cvidence in his possession. The application has to be affirmed that
the faets stated are true to the best of his information and belief and that he
has not made/more than 10 such applications. It contains a further clause to
g the following effect:

“I am aware that in the event of this application being found as false

or made with a view to cause vexation to the person named in this

- application or any member of his family, 1 am liable (o be proceeded
against in accordance with law for giving false evidence.”

45. Form VI which is a declaration to be made under Section 8-A(2) by
h another person in corroboration of the application containg a similar



= ‘\'3 Supreme Court Cases Full Text on CD-ROM, Copyright ® 1969-2009, EBC Publishing Pvt. Ltd,
1\_,‘, (9 Page 42 Sunday, November 15, 2009

] ONLINE ? This product is licenced to Mr. Indraneel Chowdhury, Guwahati
- TruePrint™ source : Supreme Court Cases
TruePrint"

706 SUPREME COURT CASES (2005) 5 SCC

affirmation clause and also the clause quoted above regarding prosecution in
the event the facts mentioned are found to be false.

46". To give the exact date of entry into India of a Bangladeshi national, a
who has illegally and surreptitiously crossed the international border, is not
only difficult but virtually impossible. A citizen doing his duly towards nation
of pointing out the presence of a Bangladeshi national to the authorities of
the State is put under threat of criminal prosecution, if the contents of the
application are found to be false. This is bound (o have a cascading efliget on
citizens who will prefer to remain quiet spectators (o the continued dnflux of
illegal migrants from Bangladesh rather than to take initiative \in their
detection or deportation.

47, The analysis of the provisions of the IMDT Act and. the Rules made
thereunder clearly demonstrate that the provisions thereof are very stringent
as compared to the provisions of the Foreigners Act, 1946 or the Foreigners
(Tribunals) Order, 1964, in the matter of detection and deportation of illegal
“migrants. It is far more easier to secure conviction of a person in a criminal
trial where he may be awarded a capital punishment or imprisonment for life
than to establish that a person is an illegal.migrant on account of extrémely
difficult, cumbersome and time-consuming procedure laid downsinthe TIMDT
Act and the Rules made thereunder. The Act does not.contain any provision
for constitution of a Screening Commitiee-which has been done under (he
Rules and has been conferred a’very wide power of rejecling complaints
against which no appeal lies. The figures supplied in the initial affidavit filed
by the State of Assam show that more than cighty-five per cenl enquiries
initiated were rejected and no reference was made © the Tribunal. Similarly,
the restrictions imposed on an applicani, a eitizen of India doing a national
duty of pointing out the presenee of an illegal migrant in Assam, that he
should be resident of same police station or same sub-division where the
illegal migrant‘resides or is found does not carry any sense as these migran(s
keep moving. The requirement regarding application being accompanied by
affidavitsof two persons who are gesidents of same police station or being
accompanied by declaration of another person who is resident of same sub-
division or that not more than ten such applications can be filed or ten such
deéclarations made do not serve any purpose excepl (o create hurdles in the
matter of identification-and deportation of illegal migrants. Not every person
feels that ‘he owes a duly towards the nation and he should initiate
proceedings. for deportation of an illegal migrant. The applicant also incurs
risk to his own security and safety besides spending time and energy in
prosecuting the matter. Similarly, there is hardly any sense in making a
provision for'mentioning the time and date of visil to a place by an enquiry
officer in a diary. A deep analysis of the IMDT Act and the Rules made
thereunder would reveal that they have been purposely so enacted or made so
as to/give shelter or protection to illegal migrants who came to Assam from
Bangladesh on or after 25-3-1971 rather than to identify and deport them.

o

[}

(]

o

* Ed.: Para 46 corrected vide Official Corrigendum No. E3/Ed.B.J./60/2005 dated 18-7-2005.
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48. The learned Additional Solicitor General and Shri K.K. Venugopal

have laid great stress on the submission that the IMDT Act provides a very

a [fair procedure for determining whether a person is an illegal migrant or not
as the said question is decided by a Judicial Tribunal consisting of two
members, who are or have been Additional District Judges or District Judges.
Similarly, the Appellate Tribunal consists of two members, who are or havc
been Judge of a High Courl. The argument overlooks the facl (ha
Screening Committee does not consist of any judicial member but i

alleged illegal migrant, which is not even appeal
c cxu:ul.'we bul an ordu dcclaring a person k

the Appellate Tnbunal This shows -ho
IMDT Act are. They have been so 1 giving
i the real
objective of the enactment, n

d Bangladeshi national who h

25-3-1971.

49, The State of As 2000 has pointed out
some practical problems in th the IMDT Act due (o
which the Act has not_b resulls are extremely poor,

under the st whi sed to the Foreigners Act, 1946 under
S ted foreigners.
1 the IMDT Act for compelling the suspect

provision [or compelling suspect wilness 1o furnish
ment o police officers making enquiries and as such
Lo action under Section 176 IPC is difficull in case of

give necessary information,

(v) Prosecution witnesses do not appear before the Tribunal for want
ol necessary allowances.

(vi) Once the Tribunals declare a person as an illegal migrant, he/she
becomes untraceable either before the notice is served or during the grace
period of 30 days.
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(vii) Notice/summons issued by the Tribunals cannot casily be served
due to frequent changes of address by the illegal migrants in unknown
destinations. a

(viit) The expulsion orders cannol be served as the illegal migrants,
with frequent change of address, merge with the people of similar ethnic
origin.

(ix) It is provided in the Act that for filing complaint agains
suspecled person (o determine as (o whether he is an illegal migra
persons living within the same police station are required
complaint with filing of affidavit and an amount of Rs 10
originally Rs 25 is to be deposited with the application.
the Act puls a severe restriction in filing any complais
migrant.

(x) The Tribunals afler observing a long-dra
person as illegal migrant who is o be deport
deportation becomes very difficult as the illeg
residence and shift to some other areas.

(xi) There are instances of stro
conducting enquiries against the ill
areas) and other localions whe
immigrant population.”
50. Section 25 of the i avention or non-

adequate reasons, nlence of imprisonment for a
a an two thousand rupees, Section

nd o eight years and also fine which shall ¢
pees but may extend to fifty thousand rupees.

uniry, prevent any trespass and make the life of the cilizens g
. The Government has also a duty to prevent any internal
nce and maintain law and order. Kautilya in his masterly work “The
astra’ has said that a king had two responsibilities o his State, one

responsibilities was raksha or protection of the State from external
aggression. The defence of the realm, a constant preoccupation for the king, p
consisted not only of the physical defence of the kingdom but also the
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prevention of (reachery, revolls and rebellion. The physical defensive
measures were the [rontier posts to prevent the entry of undesirable aliens
a and forts in various parts of the country. (Arthashastra by Kautilya —
translated by Shri L.N. Rangarajan, who was in Indian Foreign Service and
ambassador of India in several countries — published by Penguin Books,
1992 Edn., p. 676.) The very first entry, namely, Entry 1 of List T of the

Seventh Schedule is:
“1. Delence of India and every part thereofl including prepa
b defence and all such acts as may be conducive in times ©

“355. Duty of the Union to protect States a,

and internal disturbance.—It shall be the duty o

c State against external aggression and internal di
the Government of every State is carried
provisions of this Constitution.”

52. The word “aggression™ is a
meanings to the word have been givel
inroad, the practice of setting upon

d the practice of making attacks or ¢

¢ Union (o protect €
ce and 1o ensure

r procedure;
action of a nation in
other nation; overt
destruction; covert hostile

53. The word “aggression

Though war would be_included i it and scope of the word

“aggression™ but it acts which cannot be termed as

e i “war™ as

given in Hal en quoted (All ER p. 82 D) with
approval

States reach a point al which both parties

em does acts of violence, which the other

reach of the peace, the relation of war is set

f in which the co anls may use regulated violence against each

two has been brought lo accept such terms as his

r, until one of
is willi rant.”

ar in its most generally understood sense is a contest between (wo
primarily through their armed forces, the ultimate purpose of
nt or each contestant group being to vanquish the other or others
its own conditions of peace. With the passage of time, the nature
ar itself has become more distinetly clarified as a formal status of armed
ility, in which the intention of the parties, the so-called animus
ligerendi may be a decisive factor. The modem war may involve not
rely the armed forces of belligerent States but their entire population. In

11 (1938) 3 All ER 80 (KBD)
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Essays on Modern Law of War by L.C. Green, the author has said that in
accordance with traditional international law, “war is a contention between
two or more States through their armed forces, for the purpose of g
overpowering each other and imposing such conditions of peace as the viclor
pleases™. The framers of the Constitution have consciously used the word
“aggression” and not “war” in Article 355.

§5. Article 1 of Chapter 1 of the Charter of the United Nations gives
purposes of the United Nations and the first is o maintain international‘p

prevention and removal of threats to the peace, and for the s
acts of aggression or other breaches of peace, and (o bring
means, and in conformily with the principles of justice and i

lead to a breach of peace. On account of use
aggression” it was thought necessary to define “aggre;
it exactly means. The International Law Conmis
“aggression” as any act of aggression includi
forces by a State against another State for

Nations. But in the 1954 Assembly, there was opposii efinition. In

his book Conflict through Consengus Edn.), the author, d
has described in great detail discussion by a
Special Commiltee on “aggre al and an agreed
definition was approved by the Uni on 12-4-1974 vide
Resolution No. 3314 (XXX i ressed for inclusion of
“ideological aggressi Al wlion of the propaganda of
fascist-Nazi views, réci ess, hatred and contempt for e

f of “indirect aggression, of
intervention in‘ano si al or foreign affairs”, including “direct or
i i to internal security, and incitement (o

ssion should have included “economic pressures” and “interventionary
VOISi i . (See p. 97 of the book.) Julius Stone has quoted

esent state of international relations, is not a concept
:d in any definition whatsoever: the finding that it has

al matter”. Rapporteur Spiropoulos explained (o the International
mmission that a determination of aggression “can only be given in
oncrele case in conjunction with all constitutive elements of the
ept of the definition”. According to the author what needs also Lo be kept
in mind is that this is precisely because the “aggression™ notion is a fact value h
complex of such vast range. (See pp. 108-09 of the book.) Therefore,
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“aggression” is a word of very wide import having complex dimensions and
would o a large extent depend upon fact situation and its impact.

a 56. There was a large-scale influx of persons from the then East Pakistan
into India before the commencement of December 1971 Indo-Pak War. On
3-11-1971, one month before the actual commencement of the war, Dr.
Nagendra Singh, India’s representative in the Sixth Committee of the General
Assembly on the Definition of Aggression, made a statement, whereinshe
said:

There are many reasons for holding this vie
several kinds such as direct or indirect,

withoutl arms. ...

We would accordingly support th

distinguished delegate of Burma,

aggression excluding indirect
therefore dangerous.

d #*

For example, the

[rom a vast and incessant

into another State. 1f thi

unmanageable p

armed men in (otally
impair the economic and
State but to threaten its very
would have to be categorised as
e may not be use of armed force across
rce may be totally confined within one’s
is results in inundating the neighbouring
g'citizens of the offending State, there could be
rder. ...

onvey, Mr Chairman, is the complexity of the
not permit of a four-line definition of aggression
terim declaration on it.”

(1971) Indian Journal of International Law, p. 724.]

L the stand of our country before the UNO was that influx of

ssiof.

57. In the later part of nineteenth century large number of Chinese labour
started going to USA. The US Congress passed legislations (o restrict
then (o totally stop their entry in the country. One such Chinese labourer
ho had earlier worked there for over ten years and had a certificate o that
effect came back after a visil 1o his home in China but was detained in the
ship in San Francisco Port. His habeas corpus petition was dismissed by the
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circuit court and then an appeal was taken (0 the US Supreme Court. Certain
observations made in the judgment, which is reported in Chae Chan Ping v.
United States'? are very illuminating and are being reproduced below: (US
p. 606)

“To preserve its independence, and give security against foreign
aggression and encroachment, is the highest duty of every nation, and to
attain these ends nearly all other considerations are to be subordinated:
It matiers not in what form such aggression and encroachment€ome,
whether from the foreign nation acting in its national character or from
vast hordes of its people crowding in wupon us. The Government,
possessing the powers which are to be exercised for protection and
security, is clothed with authority to determine the occasion on which the
powers shall be called forth; and its determination, $o Tar as‘the subjects
affected are concerned, are necessarily conglusive upon all its
departments and officers. If; therefore, the Government of the United
States, through its lcgislalive department, considers the presence of
Joreigners of a different race in this country, who'will not assimilate with
us, (0 be dangerous to its peace and security, their exclusion is not'to be
stayed because at the time there aredio actual hostilities with_the nation
of which the foreigners are subjects. The existence of war would render
the necessity of the proceeding only.mere obvious and pressing. The
same necessily, in a less pres§ing degree, may arise when war does not
exist, and the same authority which adjudges the neeessity in one case
must also determine it in the other?? (emphasis supplied)
58. China is not contiguous to USA, The journey from a port in China (o

San Francisco, as the faets of the case showyused Lo take about a month and
having regard to the‘expenses involved and the carrying capacity of a ship in
those days (1870490) the number of Chinege labour coming to USA would
have been miniscule compared (o the influx of people from Bangladesh. Yet
the US Supreme Court viewed it ag “aggression” and the presence of such
foreigners as “dangerous to peace and security of the nation”,

59. Lord Denning in his\book The Due Process of Law has written an
“Intfoduction” (o Part Five — “Entrances and Exits” (p. 155) and the opening
paragraph thereof reads as under:

“Inrecenvtimes England has been invaded — not by enemies — nor
by fricnds — but by those who seek England as a haven. In their own
countriés here are poverty, disease and no homes. In England there is
social security — a national health service and guaranteed housing — all
to be had for the asking without payment and without working for it.
Once here, each seeks to bring his relatives to join him. So they multiply
exeeedingly.” (emphasis supplied)
60. Thus, one of the most respected and learned Judges of the recent

times has termed the influx of persons from erstwhile colonies of Britain into
Britain as “invasion”. The word “aggression” is, therefore, an all-

12 130 US 581 : 32 L Ed 1068

c
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comprehensive word having very wide meaning. Ils meaning cannot be
explained by a straitjacket formula but will depend on the fact situation of
a every case.

61. The definition of “aggression” as adopted by UN General Assembly
Resolution No. 3314 (XXIX) was, however, for a limited purpose, namely,
where the Security Council or the United Nations Organisation could
interfere and adopt measures in the event of an aggression by one
against another and the acts enumeraled therein which may a

b aggression cannot restrict or curtail the meaning or the sense

62. The very first sentence of the Statement of Obj
the IMDT Act says:

“The influx of foreigners who illegally mi
borders of the sensitive Eastern and North-E
c and remained in the country poses a threat to th

said regions.”
It further says that “continuance of the
serious problems”. The preamble of
such foreigners in India is detriment;
The Governor of Assam in his repo
d  India has clearly said that unabated
into Assam has led to a percepli
State and has reduced the

of India™.
President of
igranis of Bangladesh
phic pattern of the
ty in their own State.

dangerous dime S 1 ining our national security.
€  Pakistan’s ISI i supporting militants in Assam.
Muslim mil e mushroomed in Assam. The report also

g of the entire landmass of the North-East
of the country which will have disastrous

and responsib sition of the Deputy Chief of the Army Staff and
well equipped cognise the potential danger or threat to the
of the nauon by the unabated influx and continued presence of
in India. Bangladesh is one of the world’s most
aving very few industries. The economic prospects of
¢ in that country being extremely grim, they are oo keen (0 cross
and occupy the land wherever it is possible to do so. The
Govermnor, the affidavits and other material on record show that
Bangladeshi nationals have illegally crossed the international
er and have occupied vast tracts of land like “Char land” barren or
ivable land, forest area and have (aken possession of the same in the State
Assam. Their willingness to work at low wages has deprived Indian
itizens and specially people of Assam of employment opportunities. This, as
stated in the Governos’s repost, has led (o insurgency in Assam. Insurgency is
undoubtedly a serious form of internal disturbance which causes grave threat
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to the life of people, creates panic situation and also hampers the growth and
economic prosperity of the State of Assam though it possesses vast natural
resources,

63. This being the situation there can be no manner of doubt that the
State of Assam is facing “external aggression and internal disturbance” on
account of large-scale illegal migration of Bangladeshi nationals. [It,
therefore, becomes the duty of the Union of India to take all measures for
protection of the State of Assam from such external aggression and internal
disturbance as enjoined in Article 355 of the Constitution. Havinggegard to
this constitutional mandate, the question arises whether the Union of India
has taken any measures (or that purpose.

64. We have considered the provisions of the l-ope,lgm;m Act, Ihe
Foreigners (Tribunals) Order, 1964 and also the IMDI Act and the Rules
made thereunder in considerable detail in the earlier/part of the judgment.

They clearly demonstrate that the procedure under the Foreigners Act,and €

also under the Foreigners (Tribunals) Order, 1964 is far more effective in
identification and deportation of forcigners as compared (o the procedure
under the IMDT Act and the Rules made thercunder. There beidg no
corresponding provision like Section 9 #f the Foreigners Act which places
the burden of pmuf upon the person cwm:emcd who-elaims (0 be an Indian
citizen, which is absolulely essential in re ] ""Swvﬂni:ﬂrc of inquiry being
conducted regarding determination of a pcrson s ulm,nship (where the facts
on the basis of which an opinion i§ to be formed and a decision is taken are
entirely within the knnwludgc of the said person) hag'made the task of the
law enforcement agencics-of the %lf‘e not orﬂy difficult but virtually
impossible. The IMDI"Aet has been so enacted and the Rules thereunder
have been so made that innumerable and unsurmountable difficulties are
created in the matter of identification and deportation of illegal mlgmnls No
claborate discu$sion on this aspect i§ required as the figures disclosed in the
affidavits filed by the Union of Inﬁa and the State of Assam speak for
themselye§. Though inquikies weré initiated in 3,10,759 cases under the
IMDT “Aet but out of this only 10,015 persons were declared as illegal
migrants and finally only 1481 “’ll(,gal migranis were physically expelled up
un;m) 4-2000. This comes to/less than half per cent of the cases initiated. In
the State of West.Bengaly Where the Foreigners Act is applicable, 4,89,046
pcrqonsmactmﬂy‘ depnrled between 1983 and November 1998, which is
-a_lesser d and ‘even this resull was termed as unsalisfactory in the
‘counler-a it filed by the Union of India. Thus, there cannot be even a
slightest doubt that the application of the IMDT Act and the Rules made
thereunder in’ the State of Assam has created the biggest hurdle and is the
main impediment or barrier in identification and deportation of illegal
migrants. On the contrary, it is coming to the advantage of such illegal
migrants as any proceedings initiated against them under the said provision
swhich, as demonstrated above, almost entirely ends in their favour, enables
them to have a document hdvmg, official sanctity (o the effect that they are
not illegal migrants. As already discussed, the presence of such a large
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number of illegal migrants from Bangladesh, which runs into millions, is in
fact an “aggression” on the State of Assam and has also contributed
a significantly in causing serious “internal disturbances” in the shape of
insurgency of alarming proportion making the life of the people of Assam
wholly insecure and the panic generated thereby has created a [ear psychosis.
This has resulted in seriously hampering the growth of the State of Assam
although it has vast natural resources as people from rest of the countryh
a general perception that it is a disturbed area and this factor has resu
b not generating any employment opportunity which has contribi
measure in giving rise (o insurgency. The impact is such

through the State of Assam.
65. Parliament enacted the Immigrants (Ex
¢ 1950 and the Statement of Objects and Reasons

“During the last few months a serious si
immigration of a very large number of East
Such large migration is disturbing
giving rise 10 a serious law and

Section 2 of this Act lays down
that any person or cl

vermnment is of opinion
ordinarily resident in any

nt to delegate the powers and duties conferred upon it by Section 2
subordinate to the Central Government. It may be noted that
to the words “East Bengal” in the Statement of Objects and
" the aloresaid Act, which came into force on 1-3-1950, meant East
stan, which is the present Bangladesh. Realising the serious law and
r problem created by migration from East Pakistan and the serious
ation arising therefrom (he said Act was enacted and conferred very wide
wers upon the Central Government o direct removal of any person outside
India. However, on account of Section 4 of the IMDT Act, the Immigrants
(Expulsion from Assam) Act, 1950 has been superseded and the provisions of
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the said Act have ceased o apply to the State of Assam. Thus by enacting the
IMDT Act Parliament has divested the Central Government of the power to
remove migrants from Bangladesh, whose presence was crealing serious law g
and order problem, which fact had been realised by the Central Government

as early as in 1950. The IMDT Act instead of maintaining peace has only
revived internal disturbance.

66. Another important enactment, whose provisions have been
superseded by Section 4 of the IMDT Act, is the Passport (Entry into/India)
Act, 1920. Sub-section (1) of Section 3 of this Act conferred poweptipon the b
Central Government to make rules requiring that persons entering India shall
be in possession of passporls and for all matters ancillary or incidental to. that
purpose. Sub-section (2) of this section says that withoul prejudice 10 the
generality of the powers conferred by sub-section (1), thé rules may pmh
the entry into India or any part thereof of any person who has not in his
possession a passport issued (o him and also pres¢ribe the authorities by /€
whom passports must have been issued or renewed and the conditions which
they must comply with for the purposes of theAct. Sub’-m:clmn (3) lays down
that the rules made under this section may provide thal any contrayéntion
thereof or of any order issued under thetauthority of any such-rule ‘shall be
punishable with imprisonment for a term which :wu{end to three months
or with fine or with both. Section 4 says thavaiy officer of police not below d
the rank of Sub-Inspector and<any officer of the Cuslmm Department
empowered by a general or special order of the Central Government in this
behall may arrest without warrant any person whehg.:. contravened or against
whom a reasonablt. suspnc;on cmls lhatf& has coi 'vcm.d any rulc or (mlcr

in {.onlravcnuonof any rulc made nndr..r S(.clmn 3 prohibiting entry into
India without passport, has entered ghu,m and thereupon any officer of the
Government shall have, all reasonable powers necessary to enforce such
directiony By virtue of m;»owcr conferred by this Act, all such nationals of
Bangladesh, who have enteted Inidia without a passporl, could be arrested
without a warrant by a ponqg.{\ officer not below (he rank of Sub-Inspector. f
The Central Government also had the power (o direct removal of any such
person. wmhad. entered-India in contravention of a rule made under Section
3 prmwgemyi’ulb India without a passport, However, Section 4 of the
IMDT Acthas stripped the Central Government of its power of removal of
such person fromyIndia and also the power of arrest of such person without
warran( mswe&m?d by a police officer of the rank of Sub-Inspector or above. g
67. The’ above discussion leads to irresistible conclusion that the
provisions of the IMDT Act and the Rules made thercunder clearly negate the
constitutional mandate contained in Article 355 of the Constitution, where a
duty ‘has been cast upon the Union of India to protect every Statc against
external aggression and internal disturbance. The IMDT Act which
contravenes  Article 355 of the Constitution is, therefore, wholly h
unconstitutional and must be struck down.
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68. Shri Ashok Desai, learned Senior Counsel appearing [or the writ
petitioner, has submitted that the application of the IMDT Act to the State of
Assam alone is wholly discriminatory and violates Article 14 of the
Constitution as the classification made is not founded upon any intelligible
differentia and there is no nexus beiween the basis of the classification and
the object of the IMDT Act. Reliance has been placed on a seven-Judge
Bench decision of this Court in Budhan Choudhry v. State of Bihar!? g

classification made on the basis of historical facts andf
criteria is a perfectly valid classification and the petitio
of violation of Article 14 on the ground that the 1
applicable only to the State of Assam. It has
classification made whereunder an Act is made
the districts in a State or even o a part of a
geographical consideration would be perfectly

v. State of M.B.M, Kishan Singh v.
Admn.', Kangshari Haldar v. Stat rence Pais v. Union of
India'. We do not consider if neces er

learned counsel for the parti the principle enunci

therein is basically
ch decision, namely,
His Lordship then was)

d the object intended 1o be achieved by it.
o the Act and its material provisions can

puld nol have been better achieved by adopting a different
cation would be foreign to the scope of the judicial enquiry. IT
e (wo (ests is not satisfied the statute must be struck down as
violative of Article 14.”

IR 1955 SC 191 : (1955) 1 SCR 1045 : 1955 Cri 11 374
AIR 1955 SC 334 : (1955) 1 SCR 1215
AIR 1955 SC 795 : (1955) 2 SCR 531
16 AIR 1959 SC 609 : 1959 Supp (2) SCR 87 : 1959 Cri LJ 782
17 AIR 1960 SC 457 - (1960) 2 SCR 646 : 1960 Cri L1 654
18 (2001) 4 SCC 325
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69. Section (1) of the IMDT Act says (hat if any guestion arises as (o
whether any person is or is not an illegal migrant, the Central Government
may, whether such question has arisen on a representation made by such g
person against an order under the Foreigners Act, 1946 requiring him not (o
remain in India or (o any other effect or has arisen in any other manner
whatsoever, refer such question to a Tribunal for decision. This provision
gives very special and advantageous right to an illegal migrant. Even Ih(m,gb
an order may have been passed under the Foreigners Act against an_i
migrant, he gets a right to make a representation Lo the Central Government p
for making a reference to the Tribunal, which will then gproceed in
accordance with the IMDT Act having a further right of dppeal (o the
Appellate Tribunal. There being no provision like Section 9 of the bomcr‘:
Acl regarding burden of proof in the IMDT Act, the whole” Cﬂﬁlpk‘,XIOl'l of the
case will change in favour of the illegal migrant. This ﬁghl is not available @
any other person similarly situate ag,amet whomt an order under the g
Foreigners Act may have been passed, if he is in any other part of India olhu :
than the State of Assam.

70. As mentioned earlier, the influx ofBangladeshi nationals who have
illegally migrated into Assam pose a thfeat to (e integrity and. security of
North-Eastern region. Their presence has changt.d the demographic character
of that region and the local people of Assan: n réduced (o a status of  d
minority in certain districts. In suéh circumstances, if Parliament had enacted
a legislation exclusively for (e State of Assam which was more s[rmgcnl
than the Foreigners Act, which is applicable tosest ofdndia, and also in the
State of Assam for identification ol sueh persons who migrated from the
territory of present b belween I-1- 1966 and 24-3-1971, such a
legislation would hm pa.sacd ﬂ'le*‘w,s! of Adti¢le 14 as the differentiation so e
made would havghm:l rational nexus with the avowed policy and objective of
the Act. But she mere making of @ geographical classification cannot be
sustained where the Ael instead ol .,achncvmg the object of the legislation

dt,fc.m. l_he vcry purfm »for which th(. Icglslatmn has been made. As

in ucnuﬂeauon and deporladon of foreigners who have 1llcga[]y cro%ed the f
infernational border and have entered India without any authority of law and
have o authority (o conifiue (0 remain in India. For satisfying the test of
Article 14, the geographical factor alone in making a classification is not
cnough?bm there must be a nexus with the objects sought (o be achieved. If
genyaphrm consideration becomes the sole criterion completely
rlooking the other aspect of “rational nexus with the policy and object of g
the Aet” it would be open to the legislature (o apply enactments made by it to
any sub-division or district within the State and leaving others at its sweet
will. This is not the underlying spirit or the legal principle on which Article

14 ig/founded. Since the classification made whereby the IMDT Act is made
W’deble only to the State of Assam has no rational nexus with the policy
and object of the Act, it is clearly violative of Article 14 of the Constitution h
and is liable (o be struck down on this ground also.
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71. Shri Ashok Desai, learned Senior Counsel Tor the petitioner has also
urged that the reports of the Governor and also the earlier counter-affidavits
filed by the Union of India and the State of Assam show that the whole
demographic patlern of the State of Assam has undergone a change and the
local people ol Assam have been reduced to a minority in their own State on
account of large influx of illegal migrants from Bangladesh. According to
lcarned counsel, this amounts to violation of the rights guaranteed under
Article 29(1) of the Constitution as the people of Assam have a fundamental
right to conserve their language, script or culture. Undoubtedly, Atticle 29(1)
confers a fundamental right on all sections of the citizens x€siding in the
territory of India or any part thereol having a distinct language, script or
culture of its own to conserve the same and any invasion of this right would
be ultra vires. The enforcement of the IMDT Act has nodouby facilitated (o a
very large extent the illegal migrants from Bangladesh (o continue (o reside
in Assam, who on account of their huge number/affect the language, scripl
and culture of the local people. However, we do not wish to exptess any
concluded opinion whether on the fact situation the IMDT Act can be thus
said 1o be violating Article 29(1) of the Gemsmuum'as, the necessary factual
basis for determination of this question'has not.been’ lai&'m plmﬂmgs

72. Shri Shanti Bhushan, lcumga ?Lmor Counsel for the petitioners in
Jamiat Ulma-E-Hind v. Union of In whm“ yer has been made (o
issue a direction 1o the Union(of India that the Tl\dp!g“ Act should be made
apphcablc o whole of lndlgu requested that he may be heard on the question
of vires of the IMDT Act, as the decision on.the said.pomt will have a serious
impact on the writ petition in whieh he is appedring as counsel. We have,
therefore, heard ShiivShanti Bhushamyon the limited point regarding the
constitutional validity of the IMDT Acl, kearned counsel has submitted that
though some of the articles im Part IIL of the Constitution dealing with
fundamental® gigble like Articles 19(1)(d) and (¢) would not apply to a
foreigner, yet he is entitled (o the protection of Article 21 as the application
of the$aid article is.not confined (o citizens alone. Learned counsel has
submt;l(,d that in view of the cléar mandate of Article 21 that no person shall
be deprived of his life or personal liberty except according to procedure

(established by law, there has o be a fair procedure for expulsion of
Z,ﬁ)rclgﬁom According to/the learned counsel, the IMDT Act lays down a fair

namely; determination by a judicial Tribunal of the question of

ship of a pel“.cn and his deportation. It has thus been submitted that
the TMDT Act which seeks (o achieve this object meets the requirements of
‘Article 21of.the Constitution and thus its validity cannot be impugned. The

'lﬁarm,d Additional Solicitor General and Shri K.K. Venugopal, during the

course of their arguments, have also laid greal stress on the fact that the
IMDT Act has been enacted (o give protection (o genuine Indian citizens and
lo/save their harassment.

73. 1t is not possible to accepl the submission made. The view taken by
this Court is that in a criminal trial where a person is prosecuted and

1 WP (C) No. 7 of 2001



Supreme Court Cases Full Text on CD-ROM, Copyright € 1969-2009, EBC Publishing Pvt. Ltd.
Page 56 Sunday, November 15, 2009

|[ONLINE This product is licenced to Mr. Indraneel Chowdhury, Guwahati
_— TruePrint™ source : Supreme Court Cases

TruePrint"

720 SUPREME COURT CASES (2005) 5 SCC

punished for commission of a crime and may thus be deprived of his life or
liberty, it is not enough that he is prosecuted in accordance with the
procedure prescribed by law but the procedure should be such which is just, a
fair and reasonable. This principle can have no application here for the
obvious reason that in the matter of identification of a foreigner and his
deportation, he is not being deprived of his life or personal liberty. The
deportation proceedings are not proceedings for prosecution where a

(Tribunals) Order, 1964 are applicable 1o whole of India and even
of Assam for identification of foreigners who have entered Ass
1-1-1966 and 24-3-1971 in view of the language used in S
Cilia’:nship Act. L is, therefore, nol open 1o the Union of 1

Article 21 of the Consutuuon ln our opinion,
Foreigners Act and the Foreigners (Tribunals) Ord
reasonable and does not offend any constituti

74. We consider it necessary here (
deportation of aliens as there appears (
it has been argued with some \thcm

rights and the procedure for thei d
detailed and elaborate in order t
75. In Introduction to Starke (Ist Indian
Reprint 1994) in Chapter 12 (p. 34 ints has been stated
thus:
“Most States exclude all aliens at will,
affirming tha ifi eh i sential attribute of sovereign €
itaift and the United States have laid
iens at will is an incident of territorial
international treaty to the contrary,
nder international law to admit aliens or
expel them. Nor does international law impose
stay of an admitted alien.” f
dmission this is regarded as an incident of the
ignly. International law does not prohibit the
aliens. (p. 351). Reference has also been made to
¢ International Covenant of 1966 on Civil and Political Rights
at an alien lawfuily in the territory of a State party (o the g

here compelling reasons of national security otherwise require, is (o
ed Lo submil the reasons against his expulsion and (o have his case
by and to be represented for the purpose before the competent
authority. It is important to note that this Covenant of 1966 would apply
rovided an alien is lawfully in India, namely, with valid passport, visa, elc. h
and not to those who have entered illegally or unlawfully. Similar view has
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been expressed in Oppenheim's International Law (Ninth Edn. 1992 in paras
400, 401 and 413). The author has said that the reception of aliens is a matter
a of discretion, and every State is by reason of its territorial supremacy,
competent to exclude aliens from the whole or any part of its (erritory. In
para 413 it is said that the right of States to expel aliens is generally
recognised. It matters not whether the alien is only on a (emporary vml. or
has settled down for professional business or any other purposes §
territory, having established his domicile there. A belligerent may sid
b convenient (o expel all hostile nationals residing or temporafily slaying
within its territory, although such a measure may be very harshi on individual
aliens, it is generally accepted that such expulsion is j
regard 1o Article 13 of the International Covenant on
Rights, 1966, an alien lawfully in a State’s lerritory
pursuance of a decision reached in accordance wil
c 76. In R. v. Bourill'? it was said that the Ki
United Kingdom is under no obligation to admit
there when admitted, any alien. Every alien in (

executive to expel the alien, whether enemy or friend. £ so reliance
d  was placed on Attorney Gener where Lord Atkinson
said: (All ER pp. 584 1-585
*One of the right wer in every State is
the right to refuse to perm t State, to annex what
conditions it plcd g i 1 it, and (o expel or deport

18 delegated by the Constitution, the right (o its
when, in the judgment of the Government, the
ntry require it, cannot be gramed away or restrained

interést. The exercise of these public trusts is not the subject of barter or
contract.”

19 (1947) 1 KB 41 : (1946) 2 All ER 434
20 1906 AC 542 : (1904-07) All ER Rep 582 (PC)
12 130 US 581 : 32 L Ed 1068
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This principle was reiterated in Fong Yue Ting v. United States®' where (the
Courl ruled:

“The Government of each State has always the right o compel a
foreigners who are found within its territory (o go away, by having them
taken to the frontier. This right is based on the fact that, the foreigner not
making part of the nation, his individual reception into the lerritory is
malter of pure permission, of simple tolerance, and creates no obligation.
The exercise of this right may be subjected, doubtless, to cerlain forms
by the domestic laws of cach country; but the right exists nonétheless, b
universally recognised and put in force. (US p. 708)

# #* *

The order of deportation is not a punishment for crime. It is not a
banishment, in the sense in which that word is offen applied (o the.
expulsion ot a citizen from his country by way of/punishment. It is but a
method of enforcing the return to his own counfry of an alien who has |
not complied with the conditions upon the petformance of which the
Government of the nation, acting within,its constitutional authority and
through the proper departments, has determined that his continuing (o
reside here shall depend. He has nét, therefore, been d@mj@ of life,
liberty or property, without due progess of law; and the provisions of the
Constitution, securing the right ‘ofpteial by jury, and prohibiting d
unreasonable searches and s&urce, and cruel and unusual punishments,
have no application.” (US p. 730).

77. In Nishimura Ekiu v. Um!e:%;&g;es--, itwas, adiudgcd that, although
Congress might, if it saw fitgauthorisc the.courts (0, investigate and ascertain
the facts upon whichgthe alien’$xight (0 land was made by the statutes (0
depend, yet Congress might entrast the fi nal determination of those facts (o
an executive ofﬁw and tha, if it did 80, bis order was due process of law
and no other {r ibnnal, unless expressly authorised by law to do so, was at
liberty 1o re-examine the evidence on which he acled, or (o controvert ils
sufficienéy. Thus according to ghe United States Supreme Court the
determination of rights ofamalien even by executive will be in compliance f
with due process of law.

78. In Louis De Raedt'v. Union of India® the two foreign nationals
engaged inmi ywork had come (o India in 1937 and 1948 respectively
with proper documents like passport and visa, etc. and were continuously
j;vmg, here but by the order dated 8-7-1987 their prayer for further extension
of the pcnﬂdoislay was rejected and they were asked Lo leave the country by
31-7-1987. They then challenged the order by filing a writ petition. This
Court held that the power of the Government of India to expel foreigners is
absolute and unlimited and there is no provision in the Constitution fettering
its digeretion and the executive government has unrestricted right to expel a

217149 US 698 ; 37 L Ed 905 (1892)
22 142 US 651 : 35 L Ed 1146 (1891)
23 (1991) 3 SCC 554 ; 1991 SCC (Cri) 886
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foreigner. So far as right 10 be heard is concerned, there cannot be any hard-
and-fast rule about the manner in which a person concerned has to be given
an opportunity (o place his case.

79. In State of Arunachal Pradesh v. Khudiram Chakma®' following
Louis De Raedi™, it was held that the fundamental right of a foreigner is
conlined to Article 21 for life and liberty and does not include the right o
reside and stay in this country, as mentioned in Article 19(1)(e), which. is
applicable only (o the citizens of the country. Afier referring (0 some well-
known and authoritative books on international law it was observed that the
persons who reside in the territories of countries of which' they are not
nationals, possess a special status under international law. Slates reserve the
right to expel them from their territory and (o refuse LG grant them, certain
rights which are enjoyed by their own nationals like tight tovote, hold public
office or (o engage in political activities. Alieng may be debarred from
joining the civil services or cerlain profession or from owning some
properties and the Stale may place them under restrictions in the inlerest of
national security or public order. Nevertheless, onee lawfully admitted o a
cmmry, they are entitled (o certain umncdlale rights necessagy (o the
enjoyment of ordinary private life. The, the Bangladeshi national$ who have
illegally crossed the border and haye trespassed into Assam of are living in
other parts of the country have no legal right-of any kind to remain in India
and they are liable 1o be deporiéd.

80. The learned Additional Solicitor General has also submitted that the
vires of a special statute m.knig o make some p,rgw‘ sions or some defined
object cannot be challenged by ‘¢omparing i§ provisions with a general
statute covering thedield. Iisupport of this proposition he has placed reliance
on Special Coupts Bill, 1978, Invre® and AR. Antulay v. R.S. Nayak?. In the
former case, it was held that once a cl.aw.i? cation is upheld by the application
of the dual _’ail:nccuon of hdiﬂhcr treatment or disadvantageous procedure
loses its relevanegy, the reason being that for the purposes of Article 14
uncquais cannol w;qplum of unequal (reatment, In our opinion, the
proposition urged by the Idarned Additional Solicitor General has no
application (o the fact s*l{;mmn of the present case. The contention of the

_,peuudnc: is not that metely because the provisions of the IMDT Act provide
‘many safeguards toan alleged illegal migrant in comparison 1o the

Horeigners Aet the TMDT Act is ultea vires. The contention is that as the
t of Objects and Reasons show that the influx of foreigners who

j_:-;dlcgalfy ‘migrated into India across the borders of the sensitive Eastern and

North-Eastern regions of the country and have remained in the country, pose
a &m,at 4o the integrity and security of the said region and further their
continuance in India has given rise (o serious problems and also the

241994 Supp (1) SCC 615

23 Louis De Raedi v. Union of India, (1991) 3 SCC 554 : 1991 SCC (Cri) 886
25 (1979) 1 SCC 380 : AIR 1979 SC 478

26 (1988) 2 SCC 602 : 1988 SCC (Cri) 372 : AIR 1988 SC 1531
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clandestine manner in which these persons are (rying (o pass off as citizens of
India has rendered their detection difficult and there being need for their
speedy detection and the interest of general public, a classification was made a
on geographical basis whereby the Act was enforced only in the State of
Assam in supersession to the Foreigners Act. But the Act so made contains
such provisions and prescribes such procedure that it has become virtually
impossible to detect and deport a foreigner which is evident from the.
statistical data furnished by the respondents themselves. The basis of
differentiation has thus no nexus with the object sought to be achieved and, b
therefore, the classification made for application of the IMDTA Act to the
State of Assam violates Article 14 and is consequently liablé 10 be blruck
down.

81. Shri K.K. Venugopal has submitted that Section80f the MDT Aet'is,
similar to Section 9 of the Citizenship Act andg therefore, the same
interpretation should be placed upon Section 8. In our opinion il is not
possible to accept such a contention. Section 9 of the Citizenship Act applies’
to a siluation where the guestion is whether an Indian citizen has logl his
citizenship by acquiring the citizenship of aﬁ‘magn country. Such a question
can be decided only by the Central Govérnment. We are concemedhere with
identification and deportation of such Bangladeshi nationals who have d
illegally crossed the international bordeivand have taken up residence in
Assam. The question of loss ofdndian ul‘?'cmhlp on aceount of acquisition
of citizenship of another countfy does not at all arise for ¢gonsideration here.

82, The learned Additional ‘io‘limwr Genéral-Was submitted that the
present wril petition hascbeen, filed by way of public interest litigation and
secks o achieve a_pofitical pugpose. I ishurged that the petitioner Shri e
Sarbananda Sonowal was earlier an MLA of Assam Gana Parishad Party and
is now a Member of Parliament and what his party could not achieve
politically, he wants o,achicve by means of this public interest litigation. It is
urged thatdis held in SUBxGupta v. Union of India® and some other cases that
a publigfinterest litigation €annot be entertained where its object is Lo attain a
political purpose, the presenbpélition is liable 0 be dismissed. Shri K.K. f
Venugopal, learned Senior Counsel for the State of Assam, has in addition
Submitted that no fundamenal right of the petitioner has been violated and,
therefore, the present petition under Article 32 of the Constitution is not
mainiainable. We aré unable o accept the submission made. 1t is the
foremost duty of the Central Government (o protect its borders and prevent
ﬁ'&spas's by foreign nationals, Article 51-A(d) of the Constitution says that it g
shall be the duty of every citizen of India (o defend the country and render
national service when called upon 1o do so. If an Act made by the legislature
has (he disastrous effect of giving shelter and protection to foreign nationals
who have illegally transgressed the international border and are residing in
India and further the Act is unconstitutional, any citizen is entitled to bring it

27 1981 Supp SCC 87
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to the notice of the court by filing a writ petition under Article 32 of the
Constitution. There are any number of instances where such writ petitions
have been entertained by this Court at the instance of citizens who were not
themselves personally aggrieved in the sense that there was no direct invasion
of their own fundamental right. In D.C. Wadhwa (Dr.) v. State of Bihar®® the
petitioner had filed writ petition under Article 32 of the Constitution
challenging the action of the Governor of Bihar in promulgating t)rdimcc,s
from time to time under Article 213 of the Constitution without gc{dng
replaced by the Acts of the Legislature. The Constitution Benchdield that the
petitioner has sufficient interest to maintain a petition under, Amdt, 32 even
as a member of the public because it is the right of every cifizen Winsist that
he should be governed by laws made in accordance with the Constitution and
not laws made by the executive in violation of the gefiStitutional provisions.
It was also held that if any particular ordinance was being challenged by the
petitioner he may not have the locus standi @ challenge it simply as a
member of the public unless some legal right or interest of his is violated or
threatened by such ordinance, but here what pmii:oncr as a member of the
public was complaining of is a practice,which is being followed by the State
of Bihar of repromulgating the ordifiances from time tontime-without their
provisions being enacted into Acls?@! the Legislature. The Court ruled that
the petition had been filed for vi ionl of public interest and he must
therefore be held to be entitled to maintain his writ petitions. In R.K. Garg v.
Union of India® the conStitutional validity of the/ Special Bearer Bonds
(Immunities and Exemptions) Otﬂin_;m(:t. and th},iwt of 1981 was challenged
by Shri R.K. Garg, a Senior Advocaté,of the Supreme Court, by filing a writ
petition under Arti¢le 32 of the Constitution, which was entertained and the
validity of the® ‘Act was examined in great detail. Recently this Court
entertained a‘petition under Artiele 32 of the Constitution at the instance of
Prof., Yashpal, former Chairman of University Grants Commission by way of
public dnterest h%igmmn and struck down the Act made by Chhattisgarh
L.c(,;.ﬁatum which enabled 112/private universities (o be established, having
no’ infrastructure whatsoever’ within a short span of two years. (See Prof,
Yashpal v. State of Chhattisgarh™.)

83. To Sum up our conclusions, the prowswn'; of the Tilegal Migrants
“by Tribunals) Act, 1983 are ultra vires the Constitution and
are_accordingly struck down. The Illegal Migrants (Determination by
Tribunals) Rules, 1984 are also ultra vires and are struck down. As a resull,

‘the Tribunals” and the Appellate Tribunals constituted under the Illegal

Migrants f;bclcnnmauon by Tribunals) Act, 1983 shall cease to function. The
Passport” (Entry into India) Act, 1920, the Forcigners Act, 1946, the
Immigrants (Expulsion from Assam) Act, 1950 and the Passport Act, 1967
shall apply 1o the State of Assam. All cases pending before the Tribunals

28 (1987) 1 SCC 378 : AIR 1987 SC 579
29 (1981) 4 SCC 675 : 1982 SCC (Tax) 30 : AIR 1981 SC 2138
30 (2005) 5 SCC 420 ; JT (2008) 2 SC 165
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under the Ilegal Migrants (Determination by Tribunals) Act, 1983 shall stand
transferred to the Tribunals constituted under the Foreigners (Tribunals)
Order, 1964 and shall be decided in the manner provided in the Foreigners g
Act, the Rules made thereunder and the procedure prescribed under the
Foreigners (Tribunals) Order, 1964. In view of the finding that the competent
authority and the Screening Committee had no authority or jurisdiction to
reject any proceedings initiated against any alleged illegal migrant, the ordérs
of rejection passed by such authorities are declared (o be void and non est in
the eye of law. It will be open to the authoritics of the Central Govcmmcm or b
the State Government (o initiate fresh proceedings under the Fofei,
against all such persons whose cases were nol referred (g the 'I‘iﬁnma!%
constituted under the Tegal Migrants (Determination by<Fribunals) Aet,
1983 by the competent authority whether on account ofthe recommendation:
of the Screening Commiltee or any other reason whatsoever. The appeals
pending before the Appellate Tribunals shall be deemed to have abated. c
84. In view of the discussion made above, the wril petition succeeds and
is allowed with the following directions: s
() The provisions of the Ilegal Migrants @ew,rmmamn by
Tribunals) Act, 1983 and the Ilegal Migrants (Determinati
Tribunals) Rules, 1984 arc declared 10 be ulira vires the Constitution and
are struck down. d
(2) The Tribunals and. ﬂ'f'ekppcllalc Tribunals constituted under the
legal Migranis (IJe!crmmatumby Tribunals) Acty1983 shall cease (0
function.

(3) All cases pefding before the Tribunals under the Tllegal Migrants
(Determination By Tribunals) Act, 1983 shall stand transferred to the
Tribunals conStituted under the Porclgnem (Tribunals) Order, 1964 and
shall be de€ided in the manner provided in the Foreigners Act, the Rules
made (hereunder and the procedure prescribed under the Foreigners
(Tribanals) Order, 1964,

(4) It will be open te_the authorities (o initiate fresh proceedings
Ainder the Foreigners Act against all such persons whose cases were nol ¢
eferred Lo the Tribunalg'by the competent authority whether on account

‘of the recommendation of the Screening Committee or any other reason

(5) Al appeals pending before the Appellate Tribunal shall be
“deemed (o have abated.

(6) The respondents are directed (o constitute sufficient number of g
Tribunals under the Foreigners (Tribunals) Order, 1964 (o effectively deal
with cases of foreigners, who have illegally come from Bangladesh or are
illegally residing in Assam,

85. All the interlocutory applications are disposed of in terms of the
above order.
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Writ Petition (C) No. 117 of 2006t .
SARBANANDA SONOWAL (I1) o Petitioner;
Versus
UNION OF INDIA .. Respondent.
With b
Writ Petition (C) No. 119 of 2006
CHARAN CHANDRA DEKA AND OTHERS o Petitioners;
Versus
UNION OF INDIA AND ANOTHER .. Respondents.
Writ Petitions (C) No. 117 of 2006 with No. 1 l9 ol 2006, &

decided on December 5, 2006

A. Citizenship, Migrants and Aliens _— Illegal \immigrants /—
Implementation of Supreme Court’s orders in Sonowal (ﬂ, (2005) 5 sCC
665, directing the speedy constitution of tribunals under the Foreigners
(Tribunals) Order, 1964 (*1964 Order”) in State of Assam — Central Govt.
instead of having done the same, attempting tbmﬂﬂyﬂle mandamus issued
by Supreme Court by amending 1964 Order so as to make it inapplicable to
Assam, and notifying the Foreigners (Tribunals for Assam) Order, 2006
(“2006 Order”), which in substance restored the position under the IMDT
Act and Rules found to_be unconstitutional in Somowal (I) —
Unsustainability — Heldgit is an attempt by way of subordinate legislation
to nullify the mandamus issued by Supremé Court — The parent Act

remains in force and applicable — It is.not open to the authority concerned ¢

to nullify directions of Supreme Court by way of subordinate legislation by
making the very 1964 Order inapplicable to the State of Assam, especially in
the light of the reasoning in Sonowal (I) — There is not a single fact on
record to justify the stated apprehensions of trouble/victimisation of genuine
citizens at the hands of the specified authorities in the name of detection and
deportation of foreigners — Further, since the amendment to 1964 Order
cannot be sustained, by parity of reasoning neither can the 2006 Order be
stistained — Even on.an independent examination, 2006 Order found to be
unconstitutional — Henee, both the amending Order and 2006 Order
quashed as being illegal and unconstitutional — Bona fides of Central Govt.
“questioned and attempt to evade Supreme Court’s orders, strongly
deprecated and costs of Rs 25,000 imposed — Central Government directed

to implement directions in Sonowal (I) to constitute sufficient number of g

tribunals under 1964 Order to effectively deal with the cases of foreigners
who had illegally come from Bangladesh or are residing in Assam, within
four months of this order — Foreigners (Tribunals for Assam) Order, 2006
— Foreigners (Tribunals) Amendment Order, 2006 — Rule of Law —
Preservation of — Aftempt to evade Supreme Court’s orders by subordinate
legislation — Impermissibility — Administrative Law — Subordinate/ h

T Under Article 32 of the Constitstion of India
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delegated legislation — Practice and Procedure — Costs — Ixemplary costs
— When warranted — Civil Procedure Code, 1908 — 8. 35 — Constitution
of India — Art. 355 — Duties of Central Govt. under, reiterated

B. Administrative Law — Subordinate/delegated legislation —
Compliance with Constitution and statutory provisions — Compliance with
provisions of parent statute — Necessity of

Allowing the petitions with costs of Rs 25,000, the Supreme Court
Held :

Subsequent to the decision in Sonowal (1), (2005) 5 SCC 665, instead of
implementing the directions therein, the Central Government in‘exercise of its
power under Section 3 of the Foreigners Act, 1946 (“the 1946 Aet?) made an
Order known as “the Foreigners (Tribunals) Amendment /Order, 2006” (“the
Amendment Order”), which amended the Foreigners (Fribumals) Order, 11964
(“the 1964 Order”) principally making the same inapplicable o the .si‘ate of
Assam, and instead notified the Foreigners (Tribunals for Assam) Order, ;
(“the 2006 Order”). It is an attempt by way of subordinate legislation 19 nulljffy
the mandamus issued by the Supreme Court. The patent Act remains in force and
applicable. It is not open to the authority concerned tonullify the dire¢tions of
the Supreme Court by way of subordinate” iéglg.latmn-,- y anaking the yery 1964
Order inapplicable to the State of Assami, especidlly in the light of the reasoning
in Sonowal (I). Instead of obeying the mandamus issued by the ‘Supreme Court
cssentially in the interests of national securigys@ind o preserve the demographic
balance of a part of India, thatds Bharat, and:mpkmemmg the 1964 Order in
Assam in letter and spirit, the‘authorities that be, have chosen to make the 1964
Order itself inapplicable to Assam. ‘Fhe authority that sbould be interested in the
welfare of the nation, its security anchintegrity ‘camnot do so in the light of the
facts noticed and relied-omin.Sonowal (1) ' (Paras 510 7, 19 and 52)

Sarbanandea ér)mmd (1) v. Untion af Indic, (m& SCC 665, affirmed
Kerala Samsthana Chethu Thozh Union v. .ﬁan— of Kerala, (2006) 4 SCC 327 : 2006

SCC (L&S) ?!nlﬁ (2006) 3 b{..ﬂa&sl Ashek Lapka v. Rishi Dixit, (2005) 5 SCC 598;

Bombay/Dyeing & Mfg. Co. Ltd. v, Bombay Environmental Action Group, (2006) 3 SCC

334 3,(2006) 3 %] Vasu Dev Singh v. Union of India, (2006) 11 Scale 108, followed

Indhe reply filed @mbehalf of the Union of India, adequate facts, nay, no fact
is pleaded to justify the stated apprehensions of trouble/victimisation of genuine
gitizens at the hands of the specified authorities in the name of detection and
‘deportation of foreigners. It is not explained how Indian citizens would suffer if
‘lbﬁ 1964 ()rdt.r is Lnlomed Nothing was also shown at the time of arguments o

ort the eonclusion that the 1964 Order worked harshly on anyone who was
uut!gﬁt 10 be prnwedod against under the 1946 Act and under the 1964 Order.
The present exercise is therefore seen (o be not a commendable attempt 1o evade
the dircetions issued by the Supreme Court in the earlier round. That oo, by way
of e.uburdiwrlu legislation. When the security of the nation is the issue as
fn@hl_hlud in Sonowal (I), it has to be said that the bona fides of the action
leaves something 1o be desired. (Paras 7 and 8)

Tt has already been held in Senowal (1) that the special treatment sought 10
bé meted out to Assam is not justified and the extending of a special Act to that
fterritory alone was discriminatory. The same reasoning applies on all fours to the
removing of the 1964 Order from the scene. Such removal or such making of the
1964 Order inoperative 1o the State ol Assam alone is discriminatory and is
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violative of Article 14 of the Constitution. No reasons are given to justify such
exclusion. It was all the more necessary to do so in the light of the reasoning in
Sonowal (I) and the directions issued therein. Therefore, the amendment brought
aboul 1o the 1964 Order by Notification No. GSR 57 (E), dated 10-2-2000 issued
by the Government of India has to be held to be violative of Article 355 and
Article 14 of the Constitution. The said notification is struck down.

(Paras 16 t0 18).

In the face of the clear directions issued in Sonowal (I), it was for the
authority concerned to strengthen the Tribunals under the 1964 Order and to
make them work. Instead of doing so, the 2006 Order has been promulgated. 1t is
not as if the respondents have found the 1964 Order unworkable in the State of
Assam; they have simply refused to enforce the 1964 Order in spite of di’mLums
in that behalf by the Supreme Court. The Supreme Court has 10 once again
lament with Senowal (1) that there is a lack of will in the watier of ensuring that
illegal immigrants are sent out of the country. (Para 64).

It appears that the 2006 Order has been issued ;u.&l: as a cover up for pon- J

implementation of the directions of the ‘-upﬂ.mt. Court issued in Sonowal (1).
The 2006 Order is clearly unnecessary in they light of the 1946 Act and the
Orders made thereunder and the directions issued in Smmw! (7). It dogs not
serve the purpose sought to be achieved by'the 1946 Act or| the uumnshup Act
and the obligations cast on the Central Government to protect the nation in terms
of Article 355 of the Constitution highlighted in Senowal (I Firstly, as the Order
making the 1964 Order to the State of Assam inapplicable has been found
invalid, there is no question of thé 2006 Order bung promulgated to replace the
1964 Order. The attempt has 1o’ b(.helﬂ 10 be still born especially in the context
of Sonowal (I) and the reasoning therein, Secondlygeven on an independent
examination the 2006 Ordersis found 10 be unreasonable and issued in an
arbitrary exercise of power. t requires 1o be quashed or declared invalid.
(Paras 65 and 20)
‘The respondeits, are directed to forthwith implement the directions issued by
the Supreme Court in Sonowal (I). No time-limit for implementation was fixed in
Sonowal (I)»with the hgp‘. that the @mml Government would implement the
directions within a rcasonable time/ But now that it has not been done and
adequaté reasons have not been found for justifying the non-implementation of
the directions issued in Sonowal (d), it is directed that the directions issued to the
Union of India to constitute sufficient number of tribunals under the 1964 Order
(o efiectively deal with the.Cases of forcigners who have illegally come from
Bangladesh or are r 1g in Assam, be implemented within a period of four
months from this date. (Para 66)
. C. Citizenship, Migrants and Aliens — Foreigners (Tribunals for Assam)
Order, 2006 [priof to its quashment] — Para 2 — Necessity of application of
mind/arrival at subjective satisfaction as to whether reference under,
warranted on basis of available materials — Subsistence of requirement of,
despite change in language — Position compared with that obtaining under
para 2, Foreigners (Tribunals) Order, 1964 — Administrative Law —
Administrative or Executive 'unction — Particular Instances
< (Paras 29 to 42)
Barium Chemicals Ltd. v. A.J. Rana, (1972) | SCC 240; Kaiser-I-Hind (P) Ltd. v. National
Textile Corpn. (Maharashtra North) Lid., (2002) 8 SCC 182; State (Anti-Corruption
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Branch), Govt. of NCT of Delhi v. Dr: R.C. Anand, (2004) 4 SCC 615 : 2004 SCC (Cri)
1380, relied on
Jaswant Singh v. State of Punjab, AIR 1958 SC 124 : 1958 Cri LI 265; State of Bihar v. P.P.
Sharma, 1992 Supp (1) SCC 222 : 1992 SCC (Cri)192, cited
D. Citizenship, Migrants and Aliens — Foreigners (Tribunals for Assam)
Order, 2006 [prior to its quashment] — Para 3 — Scheme of, explained —
Placing of initial burden of proof on Tribunal/State to see that “basic facts
are prima facie established” as to whether person concerned was a foreigner
— Invalidity of, in light of provisions of 8. 9, Foreigners Act, 1946 —
Foreigners Act, 1946 — Ss. 9 and 3 — Orders under 8. 3 — Necessity of
compliance with mandate of S. 9
E. Citizenship, Migrants and Aliens — Foreigners Act, 1946 —S. 9 —
Placement of burden of proof on person concerned to prove that he was a
citizen, under — Validity of, reaffirmed — Held, only because burden, of
proof is on proceedee, same by itself would not mean that the procedure is
ultra vires Art. 21 of Constitution — Art. 21 would not be offended if the
procedure is fair and reasonable — Foreigners (Tribunals) Order, 1964/ —
Para 3 — Validity of, reaffirmed — Evidence Act, 1872 — 8. /106 —
Applicability in case of proceedings to establish whether a person is a
foreigner
F. Citizenship, Migrants and Aliens — Illegal immigrants — Standards
applicable in Indian territory vis-a-vis those appliu'hk. when a person is still
on foreign soil
In Sonowal (), the Supreme Court clearly held that the burden of proof
would be upon the proceedee as, he would be possessing the necessary
documents to show that he is a eitizen not only within the meaning of the
provisions of the Constitution but also within the provisions of the Citizenship
Act. The proceduredaid down in para 3 of the 1964 Order ensures that the burden
of proving that he was a citizen was on the alleged illegal immigrant. Section 9
of the 1946 Act also containing provisions to that effect is based on a sound
principle of Taw, Ibis also recognised by the Evidence Act, 1872 in the form of
Section 106 thercof. The evidence required for deciding as (o whether a person is
or is not a foreigner is necessarily within the personal knowledge of the person
concerned. (Paras 61 and 47)
Principles of natural justice are required to be complied with before a
Tribunal passes an order of deportation. The 1946 Act and the Orders framed
thereunder coniain inbuilt procedure. The procedures laid down therein are fair
and reasonable. Only because the burden of proof is on the proceedee, the same
by itself would notmean that the procedure is ulira vires the provisions of Article
21 of the Constitution. Article 21 would not be offended if the procedure is fair
and reasonable. Status of a person, however, is determined according to statute.
(Paras 50 and 56)
Ther¢ cannot be any doubt whatsoever that adequate care should be taken to
see that no genuine citizen of India is thrown out of the country. A person who
claims himself to be a citizen of India in terms of the Constitution or the
Gitizenship Act is entitled to all safeguards, both substantive and procedural
provided for therein to show that he is a citizen. Only because the burden of
proof under certain situations is placed on the accused, the same would not mean
that he is deprived of the procedural safeguard. (Paras 55 and 56)
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By reason of the 2006 Order, the proceeding before the Tribunal would be in
two parts. Firstly, the Tribunal will have no other option but to apply its mind to
the materials on record to enable itself to arrive at a conclusion as to whether 4
there exist any sufficient grounds for proceeding in the matter. For the said
purpose, not only a satisfaction is required 1o be arrived at by the Tribunal but the
basic facts in respect thereof are required to be prima facie established. The 2006
Order is silent as to on what basis such basic facts are required to be establishe
No criterion has been laid down therefor. At that juncture, the Tribunal ma$

case but it is another thing to say that before it issues a notice
to be prima facie established. The expression “establi

State. However, once the Tribunal satisfies itsel
the burden of proof would shift to the
proceedings. nd 60)
Sarbananda Sonowal (1) v. Union of India, (
Hiten P. Dalal v. Bratindranath Banerjees (200 (Cri) 960, relied on  ¢f
ussel, (1993) 149 LT
ale 153; R. v. Turner,
(1816) 5 M&S 206 : 105 ER 1026 : (1

P Ramanatha Aiyar’s Advanced Law Lexic
It may be true tha

person who is still o

said question does

Shaughnessy, on and Naturalization v. United States ex rel

3);, Zadvydas v. Davis, 533 US 678 (2001),

D-M/35490/C

o appeared in this ¢

Desai, Senior Advocate (Prateck Jalan, Ms Niti Dixit and Ms Ruby Singh f
for the Petitioner;
Suri and Chinmoy Pradip Sharma, Advocates, for the
opal, Senmior Advocate (Riku Sarma and Ms Momta Devi Oniom,
ithhim) for the State of Assam.
on page(s) 9
ale 108, Vasu Dev Singh v. Union of India 195b-¢
06) 5 SCC 558 : (2006) 5 Scale 153, Anil Rishi v. Gurbaksh Singh 196/-g
006) 4 SCC 327 : 2006 SCC (L&S) 796 : (2006) 3 Scale 534, Kerala
Samsthana Chethu Thozhilali Union v. State of Kerala 193g-h
4. (2006) 3 SCC 334 : (2006) 3 Scale 1, Bombay Dyeing & Mfg. Co. Ltd. v. h

Bombay Enviranmental Action Group 194d-¢
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5. (2005) 5 SCC 665, Sarbananda Sonowal (1) v. Union of India 179f-g, 179g, 181a,
181b-c, 182a, 182a-b, 182c-d, 183, 184a, 184b-c,
184c-d, 184f, 184g, 184g-h, 185g-h, 187g-h, 189¢,
a 191d, 191e, 193¢, 195¢, 197c, 197c-d. 197g-h,
197h, 198a-b, 198b, 198b-c, 198¢,
198¢-d, 1984, 198d-¢, 198¢-f, 198f-g
6. (2005) 5 SCC 598, Ashok Lanka v. Rishi Dixit 194¢
7. (2004) 4 SCC 615 : 2004 SCC (Cri) 1380, State (Anti-Corruption Branch),
Govt. of NCT of Delhi v. Dr. R.C. Anand
b 8. (2002) 8 SCC 182, Kaiser-I-Hind (P) Lid. v. National Textile Corpn,
(Maharashira North) Lid.
9. (2001) 6 SCC 16 : 2001 SCC (Cri) 960, Hiten P2 Dalal v. Bratindrané
Banerjee
10. 533 US 678 (2001), Zadvydas v. Davis
11, (1993) 149 LT 190, Williamns v. Russel
12, 1992 Supp (1) SCC 2221 1992 SCC (Cri)192, State of
¢ 13, (1972) | SCC 240, Barium Chemicals Ltd. v. A.J. Ran.
14, AIR 1958 SC 124 : 1958 Cri LY 205, Jaswant Singh v. §
15. 345 US 206 : 97 L Ed 956 (1953), Shaughnes
Immigration and Naturalizati 1934
16. 1944 KB 68 : (1943) 2 All ER 800 (C v Oli 95¢, 195¢-d
d 17. (1816) 5 M&S 206 : 105 ER 1026 : (1 2 i . v. Turner 195d-e, 1951

The Judgment of the Court wa
S.B. SINHA, J— The

rdinate legislation,

one amend'mg the Foreigners 4 and the other, the

e conlcxl of an carlicr

¢ Union of India and others for dcclaring
pal Migrants (Determination by Tribunals)
c1”) as unconstitutional, null and void and a
Foreigners Act, 1946 (for short “the 1946
reunder would apply to the State ol Assam. The
t petition found favour wilh a Ihrec—.ludgc Bench

owed with the following directions:

(1) The provisions of the Illegal Migrants (Determination by
Tribunals) Act, 1983 and the Illegal Migrants (Determination by
Tribunals) Rules, 1984 are declared to be ultra vires the Constitution
and are struck down,

1 (2005) 5 SCC 665
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(2) The Tribunals and the Appellate Tribunals constituted under
the Illegal Migrants (Determination by Tribunals) Act, 1983 shall
cease o function. a

(3) All cases pending before the Tribunals under the Illegal
Migrants (Determination by ‘Tribunals) Act, 1983 shall stand
transferred to the Tribunals constituted under the Foreigners
(Tribunals) Order, 1964 and shall be decided in the manner proyided
in the Yoreigners Act, the Rules made thereunder and the procedure
prescribed under the Foreigners (Tribunals) Order, 1964. b

(4) It will be open to the authorities to initiate fresh proceedings
under the Foreigners Act against all such persons whp% cascs were
not referred to the Tribunals by the competent auﬂmi‘fty whether on
account of the recommendation of the Screening Committee or any
other reason whatsoever.

(5) All appeals pending before the Appellate Tribunal shall be v
deemed Lo have abated. '

(6) The respondents are directed to'constitute sufficient number
of Tribunals under the Foreigners (Tribunals) _Chﬂut, 1964 1o
elfectively deal with cases of E‘orclgr:w: who have illegally come
from Bangladesh or are illegally resi i

3. The Court while i |ssumg mdlurt.mt,nh(mud dlre:.ﬁons considered the
provisions of the IMDT Act in gmat detail vis-a-vis the duties and functions
of the Central Government and other States in ‘terms ©f Article 355 of the
Constitution of India and.the problem of illegal ‘migration of cilizens of
Bangladesh inter alia info the State of Assamband.the threat posed by it to the
security of the nation. e

4. This Coust Gpmul that there was absnlulcly no reason why the illegal
migrants coming into the State of Assam should be treated differently from
those who fiad migrated to the other parts of the country having regard to the
prowsmm of the Citizenship Act, 1955 and the Foreigners (Tribunals) Order,

1964 (for short “the 1964 Order”).

'5. Subsequent 1o the said decision, instead ol implementing the directions
Aherein, the Central Goverpent in exercise of its power under Section 3 of
the 1946 Act made an order known as the “Foreigners (Tribunals)
Amendment Order, 2006” (for short “the 2006 Order”), which was published
‘i the Official Gazewe dated 10-2-2006. On 10-2-2006, the Central
Government_aménded the 1964 Order principally making the same
inapplicable lo the State of Assam. Clause 2 of the said Order reads thus: g

“2. In the Foreigners (Tribunals) Order, 1964—

(a) para 1 shall be renumbered as sub-para (1) thercof and afier
sub-para (1) as so renumbered the following sub-para shall be inseried,
namely—

‘(2) This Order shall apply to the whole of India except the

State of Assam.””

-~
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6. Thus, by way ol a subordinate legislation the directions issued by this
Court in the earlier binding decision to get all pending cases relating to
alleged immigrants decided by the Tribunal under the 1964 Order are sought
to be nullified. It is done in spite of the reasoning in Sonowal I' leading to the
directions issued therein. It must be noted that the parent Act stands
unamended.

7. Instead of obeying the mandamus issued by this Court essentially-in.
the interests of national security and to preserve the demographic balance of
a part of India, that is Bharat, and implementing the 1964 Orderdn Assam in
letter and spirit, the authorities that be, have chosen to make the 1964 Order
itself inapplicable to Assam. Whether the authority that shotld be interested
in the welfare of the nation, its sccurity and integrity, can do so in the light of
the facts noticed and relied on in Sonowal I' is the quesﬁun? In the r(,ply filed
on behalf of the Union of India, after stating that some steps have been taken
to implement the directions of this Court in the earlier writ petition, il is
stated:

“In the meantime, representationsywere reeeived by the Government
of India from various organisations-of Assam for providing safcguards
for genuine Indian citizens eitheg’by framing a new law.or-by amending
the existing provisions. Appm]wn\mm of trouble/victimisation of
genuine citizens at the hands ol the: alﬂmnucs in the name ol
detection and deportationof lnmgneh as expressed.

Adequate facts, nay, no faef, is pleaded to justify such apprehension. It is not
explained how Indian citizens would suffer ifthe 1964 Order is enforced. On
the other hand, it is stated-in the reply i itsell in para 2:

“2. In exércisc of l’h_t, powers conferred by Section 3 of the

Foreigners Act, 1946, Foreigners Tribunals (“the Tribunals”) were set up
under the I‘orcigmrs (Tribunals) Order, 1964 in the State of
Assam’ (mly theugh the Foreigners (Tribunals) Order, 1964 has all-India
application and ‘Fribunals can be set up in other parts of the country.
Wnder the Foreignets (Tribunals) Order, 1964, the procedure provided for
digposal of questi eferved to the Tribunals was that the Tribunal
would serve upon the person, to whom the question relates, a copy of the
main grounds on which the person is alleged to be a foreigner and
reasonable oppor mty was provided for making a representation and
pmducmg evidence in defence. Such a person was also to be afforded
personal hearing if so desired.”

8. Nothing was shown at the time of arguments also to persuade us to
come o aconclusion that the 1964 Order worked harshly on anyone who was
mughl to be proceeded against under the Foreigners Act and under that
Order. The present exercise is therefore seen to be nol a commendable
attempt to evade the directions issued by this Court in the earlier round. That

foo, by way of subordinate legislation. Though, we would normally desist

| Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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from commenting, when the security of the nation is the issue as highlighted
in Sonowal I', we have to say that the bona fides of the action leaves
something to be desired. Although bona fides on the part of authority vested a
with power to make delegated legislation ordinarily is not a relevant factor,
the question is whether the manner in which it is sought to be done is
sufficient in law to get rid of the judgment of this Court in Sonowal I'. After
thus removing the 1964 Order from the scene, the new Order of 2006 has
been issued. Here also, except the reason already set out, no particular réason
is given for making a departure from the existing procedure. It ig$tated in b
para 2(I) of the reply:
“On consideration of the representations, provisions of. the
Foreigners Act, 1946 and the peculiar situation of Assam, it was
considered necessary (o have a separate procedure for the Foreigners
Tribunals in the State of Assam. It is pertinent © note that a separate
procedure for detection of foreigners has already been in existence in
Assam for the last 40 years.”
No facts or details are furnished in support./'What is the peculiar situation
other than what is noticed in Sonowal I' is not explained.

9. Para 2 of the 2006 Order provides for constitution of tribunals in the
following terms: d

“2. Constitution of Tribuwnals—(1) The Central ‘Government or any
authority specified in this regard shall, by order, refer the question as to
whether a person is or is not a foreigner, within the meaning of the
Foreigners Act, 1946 (31 of 1946) 10.a Tribunal 10 be constituted for the
purpose, for its opinion:

(2) The registering authority appointed under sub-rule (I) of Rule 16-FF g
of the Citizenship Rules, 1956 shall refer to the Tribunal the question
whether a pérson of Indian origin complies with any of the requirements
under sub-section (3) of Section 6-A of the Citizenship Act, 1955 (57 of
1955).

(3) The Tribunal shall consist of such number of persons having judicial
experience as the Central Government may think fit to appoint. f

(4) Where the Tribunal consists of two or more members, one of them
shall be appointed as the’'Chairman thereol.

(5) Till any Tribunal is constituted under sub-para (1), the Tribunals
constitited under the Foreigners (Tribunals) Order, 1964 shall be deemed o
be Tribunals for the purposes of this order.”

10. Para 3 refers to the procedure for disposal of questions arising. g
" “3. Procedure for disposal of questions—(1) The Tribunal, upon receipt
of a reference under sub-para (1) of para 2, shall consider whether there is
sufficient ground for proceeding and if the Tribunal is satisfied that basic
tacts are prima lacie established, it shall serve on the person to whom the
question relates, a copy of the main grounds on which he is alleged to be a

1 Sarbananda Senowal (1) v. Union of India, (2005) 5 SCC 665
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foreigner and give him a reasonable opportunity of’ making a representation
and producing evidence in support of his case and after considering such

a evidence as may be produced and after hearing such persons as may desire

10 be heard, the Tribunal shall submit its opinion to the officer or authority

specified in this behall in the order of reference. '

(2) The Tribunal shall, before giving its opinion on the question referred
to in sub-para (2), of para 2, give the person in respect of whom the opinion
is sought, a reasonable opportunity to represent his case.

b (3) Subject to the provisions of this order, the Tribunal shalldhave power
to regulate its own procedure.”

11. The Tribunal in terms of para 4 of the 2006 Ordér shall.have the
powers of a civil court while trying a suit under the Code of Civil Procedure
in rc‘%pct.l of (i) summoning and enforcing the atiendance of*any person and
examining him on oath; (i) requiring the discovefy and production o ‘any

¢ document; and (iii) issuing commissions for the examination of any witness.

12. Apart from the provisions of the Constitution of India, the malter
relating to determination of the question aglo whether a person is a [oreigner
or not is provided under the 1946 Act Fhe Central @am,mmenl in exercise
of its power conferred under the sdid Act, made an Ordersknown as the

d Foreigners (Tribunals) Order, 1964,

13. Section 9 of the 1946 A€t reads as under:

“9. Burden of progf~Ifiin any case not falling under Section 8 any
question arises with reference to this Act or any/order made or direction
given thereunder, whether any person is or 1§ 101 a foreigner of a particular
class or description'thé onus of proving that sueh person is not a foreigner or

e is not a foreigder of such patticular ¢ of description, as the case may be,

shall, notwithstanding anyﬂiing contained in the Indian Evidence Act, 1872

(1 of 1872), lic upon such person.”

14. Rule 3 of the 1964 Order provided the procedure for disposal of the
question. The 1964 Oxder has ow been made inapplicable to the State of
Assdm. Despite a elear dipection in Sonowal I' in regard to strict

f  implementation of the eguality clause amongst the migrants from
Bangladesh, the Central Government made the 2006 Order which is
applicable to the State.of Assam only.

15 The fab‘mnl position that obtains is that as on 31-12-2005, 14,947
cascs were pending before the Foreigners Tribunals functioning in Assam and
29,429 persons who came to Assam between 1-1-1966 and 24-3-1971 were

9 Tdemtllcd’as foreigners. As far as the Tribunals set up under the IMDT Act
were concerned, as on 12-7-2005, 88,770 cases were pending and 12,846
persons who came into Assam after 25-3-1971 were declared as illegal
migrants.

« 16. We shall first consider the validity of the amendment to the 1964

‘h Order by Notification No. GSR 57 (E) dated 10-2-2006, so as to make it

1 Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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inapplicable (o the State of Assam in the context of prayer (a) in WP (C) No.
119 of 2006. It has already been held in Sonowal I' that the special treatment
sought to be meted out to Assam is not justified and the extending of a a
special Act to that territory alone is discriminatory. The same reasoning
applies on all fours o the removing of the 1964 Order from the scene. Such
removal or such making of the Order of 1964 inoperative to the State of
Assam alone is discriminatory and is violative of Article 14 of the,
Constitution,

17. We have already pointed out that no reasons are given lo ]ustify such
exclusion. It was all the more necessary to do so in the light of the reasoning
in Sonowal I' and the directions issued therein. It is hence found that the
notification making the 1964 Order inapplicable to Assam by amending
clause 2 of the said Order is unreasonable and arbitraryy violating Article 14
of the Constitution of India.

18. In making the 1964 Order inapplicable to Assam alone, when the
other States having boundaries with Bangladesh arestill expected to apply
that Order, the respondents have acted arbitrarily and have not kept in mind
the interests of the country as highlighteddn Sorowal . No.rational#eason
has been put forward to justify such a separate treatment for Assam
especially in the context of the report of the thensGoverior of Assam and the ¢
other facts discussed in the carlief decision and the carlier decision itsell.
Therefore, the amendment brought about to the 1964 Order by Notification
No. GSR 57 (1) dated 10-2-2006 issued by the Government of India has to
be held to be violative of Article 355 and Article 1470f the Constitution. The
said notification is struck'dowsvin terms of prayer (z) in WP (Civil) No. 119
of 2006. e

19. It is also‘scen o be an attempt by way of a piece of subordinate
lt.glslalwn to Aullify)the mandamus issued by this Court. The parent Act
remains in_force and applicable. It is not open to the authority concerned to
nullify the directions of this Court by way ofl subordinate legislation by
making the very 1964 Order lnapphuabln. to the State of Assam, especially in
thedight of the reasoning in Senowal I'.

'20. Thus, if the Order.faking the 1964 Order to the State of Assam
inapplicablé is found invalid, there is no question of the 2006 Order being
pmmlﬂmd o rbpla(x the 1964 Order. The attempt has 1o be held to be still
‘born upﬁ(ﬁnﬂy in the context of Sonowal I' and the reasoning therein. The
field continues to'be occupied by the 1964 Order and the 2006 Order cannot g
operate parallely. Moreover, the 2006 Order will fall on the basis of the
reasoning in Sonowal I'.

leﬁ',"l‘hough this is the position, out of deference to the arguments raised
before us, we will consider the challenge to the 2006 Order independently.

| Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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22. A comparative chart showing the changes brought about in paras 2
and 3 of the 1964 Order by reason of the 2006 Order may be noticed as

a under:
Clause Foreigners (Tritunals) Foreigners (Tribunals for
Order, 1964 Assam) Order, 2006
2. Constitution of Tribu- The Central Govern- The Central Government or
nals.—(1) ment may, by order, any authority specified in
refer the question as to  regard shall, by ord
b whether a person is oris  the question as

not a foreigner within  person is or is

the meaning of the ithi

Poreigners  Act, 1946

(31 of 1946) 1o a

Tribunal o be

constituted ~ for  the

c purpose, for its opinion.
3. Procedure for disposal  The Tribunal shall serve

of questions.—(1) on the person to whom

d
ion relates, a copy of the
in grounds on which he is
alleged to be a foreigner and
= give him a  reasonable

opportunity of making a
representation and producing
sons as may  evidence in support of his
be heard, the case and after considering
shall submit its  such evidence as may be
ion to the officer or  produced and after hearing
ity specified in  such persons as may desire to
s behalf in the order be heard, the Tribunal shall
submil its opinion to the
officer or authority specified
in this behalf in the order of
reference.

ed Solicitor General appearing on behalf of the Union of
K. Venugopal, learned Senior Counsel appearing on behalf of
Assam submitted that the provisions of the 2006 Order had been
ght into existence only with a view to give effect to the judgment of this
in Sonowal I'. Tt was contended that given the higher degree of
rsion of illegal migrants into Assam when compared to other States of
Union and in view of the special features, such a provision had to be

1 Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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brought in. It was urged that whereas under the 1964 Order the Central
Government might or might not refer a matter to the Tribunal, the same has
been made mandatory under the 2006 Order. According to the learned
counsel, the Central Government earlier had an option to refer a matter, but
now it did not have. Once, however, a reference is made to the Tribunal
without making any enquiry whatsoever, it would be for the Tribunal, which
has a quasi-judicial function to perform, to determine the question as lo.
whether a prima facie case has been made out for issuance of a show-cause:
notice having regard to the sufficiency or otherwise of the grounds which can
be found out from the material placed before it. By reason thereof, ghe burden
of proof as specified under the 1946 Act is not diluted. The pmvisimm of
Article 21 of the Constitution of India being applicable to a person who had
already set his feet in India, he would be entitled to claipeompliance with
the principles of natural justice which may not be necéssary in respect ol a
person who has yet to enter the Indian territory.
24, Articles 5, 6 and 11 of the Constitution of India read as under:

“S. Citizenship at the commencement of the Constitution—Av the
commencement of this Constitution everyperson who has his domigile in
the territory of India and—

(a) who was born in the territory of India; or

(b) either of whose parenis was bomin'the territory of India; or

(c) who has been ordigarily resident in the territory of India for not
less than five years preceding such commencement,

shall be a citizen of India. h '

6. Rights of citizenship of certain Crsons who have migrated to India
from Pakistan. -—-Notwﬁhsmlg anyll in Article 5, a person who has
migrated to the tefritory of India from the tergitory now included in Pakistan
shall be deeméd o be a citizen of India at the commencement of this
Constitutionif—

(a) he oreither of his parents or any of his grandparents was born in
India as defined in the Govermnment of India Act, 1935 (as originally
enacted); and

(b)) in the case where such person has so migrated before the
nincteenth day of July, 1948, he has been ordinarily resident in the
territory of India sinet the date of his migration, or

| (i) in the casc where such person has so migrated on or after the
nineteenth day of July, 1948, he has been registered as a citizen of India
by an officer appointed in that behalf by the Government of the

Dominion” ol India on an application made by him therefor to such

officer before the commencement of this Constitution in the form and

manngr prescribed by that Government:

Provided that no person shall be so registered unless he has been
resident in the territory of India for at least six months immediately
preceding the date of his application.

* * *

LY. Parliament to regulate the right of citizenship by law.—Nothing in
the foregoing provisions of this Part shall derogate from the power of



SEC

[ONLINE

TruePrint"

o

Supreme Court Cases Full Text on CD-ROM, Copyright © 1969-2009, EBC Publishing Pvt. Ltd.
Page 14 Sunday, November 15, 2009

This product s licenced to Mr. Indraneel Chowdhury, Guwahati
TruePrint™ source : Supreme Court Cases

SARBANANDA SONOWAL (11) v. UNION OF INDIA (Sinha, [.) 187

Parliament o make any provision with respect (o the acquisition and
termination of citizenship and all other matters relating to citizenship.”
25. The matter relating to illegal migration to Assam linds place in clause
(3) of Section 6-A ol the Citizenship Act. It reads as under:
“6-A. (3) Subject 10 the provisions of sub-sections (6) and (7), every
person of Indian origin who—

(@) came to Assam on or after the Ist day of January, 1966 but
before the 25th day of March, 1971 from the specified territoryzand

(b) has, since the date of his entry into Assam, been ordinarily
resident in Assam; and

(c) has been detected to be a foreigner,

shall register himsell in accordance with the rules made by the Central
Government in this behalf under Section 18 with suchuthority (hereafier in
this sub-section referred to as the registering aulhonly) as may be speeified
in such rules and if his name is included in/any electoral roll for ﬂ
assembly or parliamentary constituency in force on the date of s
detection, his name shall be deleted therefrom.

mpl'anarwn —In the case of every person seeking registration under
this sub-section, the opinion of the ‘Cribunal.constituted under the Foreigners
(Tribunals) Ordur, 1964 holding Such person to be a foreigiier, shall be
deemed to be sufficient proof of the requirement under clause (¢) of this
sub-section and if” any question arises-as (0 whether such person complies
with any other requirement under this sub-scction, the registering authority
shall,—

(i) if such opinion contains a finding with respect to such other
requirement, decide the qucsﬁmm confoemily with such finding;

(u) if’ such opinion. does not contain a finding with respect 1o such
other requirement, refer the question'1o a Tribunal constituted under the
said er havmg jurisdietion in accordance with such rules as the
(,cmml Government may make ‘in this behall under Section 18 and
decide ﬂﬁ quu-unn in conformity with the opinion received on such
reference.™

26. The Foreigners ‘Iribunal, it is said, has not been set up in any other
part of India except the Stale’of Assam. A different regime, therefore, exists
In Assam from the rest of the country. If no tribunal has been established in
the rest of the country, fofeigners are identified by the executive machinery ol
the Stater Thusythe province of Assam only has been singled out for adopting
a differcnt procedure. The problem in regard to illegal migration faced by
Assam i also faced by other States including the States of West Bengal,
‘Iripura, ete. s, therefore, not in dispute that two different procedures have
been laid down by the Central Government by issuing two different
notifications on the same day.

27. This Court in Sonowal I' pointed to:

(#) the Governor’s report mentioning a large influx of Bangladeshis;
(#1) the failure of the IMDT Act especially because of the burden of
proof on those who alleged that a resident of Assam was a forcigner;

1 Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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(iii) the disinclination of the Government, for political reasons, (o
wholeheartedly embark upon identification and deportation of
Bangladeshis from Assam; and a

(iv) devising an Act which had no teeth and which, instead of helping
the identification, was intended to defeat identification.

28. This Court opined:

(i) Section 9 of the 1946 Act regarding burden of proof is basically
on the same lines as the corresponding provision is in UK and some other
weslern nations and is based upon sound legal principle thatdhe facts b
which are peculiarly within the knowledge of a person should prove it
and not the party who avers the negative. \

(i) Noting that the IMDT Act does nol contain any. provision similar
to Section 9 of the 1946 Act as regards burden of pre6f and after analysis
of the provisions of the IMDT Act and the Rules/made thereunder, this.
Court was of the view that the provisions thereof are very stringent as @
compared to the provisions of the 1946 Act or the 1964 Order.

(fii) The IMDT Act and the Rules, made thercunder negate the
constitutional mandate contained in Astielé,355 of the Constitution of
India and must be struck down. -

(iv) There being no provision like Section-9 of the 1946 Act
regarding burden of proof in the IMDTAEL, the whole complexion of the  d
case will change in favougfol the illegal migrant, ‘Ihis right is not
available to any other person similarly situated against whom an order
under the 1946 Act may have been passed, il he is'in any part of India
other than the State of Assam. . ¢

(v) The proyisions of the 1946 Act are far more effective in
identification and deportation of foreigners who have illegally crossed e
the international border and haye entered India without any authority of
law and have no authority to continue to remain in India,

(vi)rSince the elassification made whereby the IMDT Act is made
applicable only to the State of Assam has no rational nexus with the
policy and object of theActygit is clearly violative of Article 14 of the
Constitution of India and is Hable to be struck down on this ground also.  f

(vii) The procedure ander the 1946 Act and the 1964 Order is just,
fair and reasonable.and does not offend any constitutional provision.

(viiry ANl eases pending before the Tribunals under the IMDT Act
shall stand transférred to the Tribunals constituted under the 1964 Order
vand shall be decided in the manner provided in the 1946 Act, the Rules
~made thereunder and the procedure prescribed under the 1964 Order, g

~ (ix) The Union of India is directed to constitute sufficient number of
Tribunals under the 1964 Order to effectively deal with cases of
foreigners, who have illegally come from Bangladesh or are illegally
residing in Assam,
"29. Whereas in terms ol the 1964 Order the Central Government alone
could exercise its jurisdiction in the matter of reference of the question as to p
whether a person is or is not a foreigner, in terms of the 2006 Order, any
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other authority specified in this behalf will also be entitled to do so. It may be

true that in terms of the 1964 Order whenever a complaint is received or if
any material is collected by an authority of the Central Government, an

investigation therefor could have been initiated. Only upon making such

investigation or inquiry, was the Central Government required to form a

prima facie opinion for reference of the said question to the Tribunal. The

Tribunal on receipt of such a reference shall issue a notice upon_the

proceedee whereafter the burden of proof would lic upon him, It maybe true
that by reason of para 2 of the 2006 Order, the Central Governmént is now
bound 1o refer the question as to whether a person is or is nol a foreigner.

Bult, it may not be correct to contend that only because it is‘bound to make

such reference, it would act merely as a post office. The Central Government

or the authorities specified in this behalf by reason of e pmvmons,of the
2006 Order are not precluded from making an invegfigation or inquiry into a
complaint received. It may receive a complaint that'a large number of persons:
whose names have been disclosed, are foreigners. But, there cannot be any

doubt whatsoever that a preliminary inquiry which may not be as intrusive as
was necessary in terms of the 1964 Order must be held so as o form an
opinion as to whether there is any truth:or substance imthe allegations made

in the complaint,

30. The learned Solicitor General does not state. before us that the Central
Government in the changed scenario acts merely as a post office. 1t would,
therefore, be necessary that{some sort of app[rcalmn of mind would be
necessary on the part of the‘autherities of the Central Government.

31. Even in terms of the 1964 Order, kéepingfi view the provisions of
the Constitution of India, the (,llm:m;) Act and the 1946 Act as interpreted
by this Courl in<Senowal ¥, it was (he_ solemn duty of the Ceniral
Government to atake a reference. A discretionary jurisdiction, however, was
granted to theé Central Government only for the purpose of arriving at a
subjective satisfaction.

32. By reason of the 2006 Order, the requirement to arrive at such
satisfaction on the part of the Central Government, cannot be said to have
been taken away, in view,of the fact that expressions “by order” and “refer
the question” still exist in the statute and, thus, appropriate meaning thereto
should be assigned. Before a statutory authority passes an order or makes a
reference to a Tribunal indl‘iputably. therefor a satisfaction is to be arrived at.
Whenever such a satisfaction is to be arrived at, which must be reflected in
the ‘order of reference, the same may be subject to the principles of the
judicial review, Such a decision for the purpose of making a reference is to be
arrived at on'the basis of the available materials, To that extent, therefore,
application of mind is necessary.

33. In Barium Chemicals Lid. v. A.J. Rana®> it was held: (SCC
pp. 246-47, paras 14-15)

“]4. The words ‘considers il necessary’ postulate that the authority
concerned has thought over the matter deliberately and with care and it

1 Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
2 (1972) 1 SCC 240
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has been found necessary as a resull of such thinking to pass the order.
The dictionary meaning of the word ‘consider’ is ‘to view attentively, to
survey, examine, inspect (arch), to look attentively, to contemplate g
mentally, to think over, meditate on, give heed to, take note of, to think
deliberately, bethink oneself, to reflect’ (vide Shorter Oxford Dictionary).
According to Words and Phrases Vol. 8-A ‘to
consider’ means to think with care. It is also mentioned that to ‘consider’
is 10 fix the mind upon with a view to careful examination; to ponder;
study; meditate upon, think or reflect with care. It is therefore, manifest
that careful thinking or due application of the mind rcgardmg the
necessily to obtain and examine the documents in question’is sine qua
non for the making of the order. If the impugned order were to show that
there has been no careful thinking or proper application-of the mind as to
the necessity of oblaining and examining the documents specified in the
order, the essential requisite to the making of the grder would be held to
be non-existent.

15. A necessary corollary of what has been observed above is that
mind has to be applied with regard to the pecessity 1o ebtain and examine
all the documents mentioned in the order. An application of the mind
with regard to the necessity (o oblain and examine only a few of the
many documents mentioned in the order, while there has been no such 4
application of mind in respect ol the remaining documents, would not be
sufficient compliance with_the requirements of the statute. If, however,
there has been consideration of 'the matter regarding the necessity to
obtain and examine all the documenis and antorder is passed thereafier,
the Court would stay-itsthand in the matter and would not substitute its
own opinion for that of the authority concerned regarding the necessity to
obtain the documents in question.”

34. The said principle has been reiterafed in Kaiser-I-Hind (P) Lid. v.
National Textile Corpn., (Maharashtra North) Lid.® in the following terms:
(SCC p. 197, para 14)

“I4. In view ol the aforésaid requirements, before obtaining the
assent of the President, the State Government has to point out that the f
law made by the State Legislature is in respect of one of the matters
enumerated in the Concurrent List by nlmliuning entry/entries of the
Concurrent List and that it contains provision or provisions repugnant to
the law. made by Parliament or existing law. Further, the words ‘reserved
for comsideration” would definitely indicate that there should be active
application 6f mind by the President to the repugnancy pointed oul g
‘between the proposed State law and the earlier law made by Parliament
and the necessity of having such a law, in the facts and circumstances of
the matter, which is repugnant to a law enacted by Parliament prevailing
in a State. The word ‘consideration” would manifest that after careful
thinking over and due application ol mind regarding the necessity of

3 (2002) 8 SCC 182
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having State law which is repugnant to the law made by Parliament, the

President may grant assent.”

35. Yet again in State (Anti-Corruption Branch), Govt. of NCT of Delhi v.
Dr. R.C. Anand?* as regards necessity for application of mind for grant of
sanction, this Court opined: (SCC p. 621, para 13)

“13. The validity of the sanction would, therefore, depend upon the
material placed before the sanctioning authority and the fact that all the
relevant facts, material and evidence including the transcript of the tape
record have been considered by the sanctioning authority. Consideration
implies application of mind. The order of sanction must ex facie disclose
that the sanctioning authority had considered the evidence and other
material placed before it. This fact can also be established by extrinsic
evidence by placing the relevant files before the’Court (o show that all
relevant facts were considered by the sanctioning authorily. (See Jasm
Singh v. State of Punjab’S and State of Bihar v./PP. Sharma®.)”

36. Submission of the learned counsel to the effect that the Cenfral
Government could reject a large number of applications which would render
the entire process ineffective, cannot heséiceepted. The bounden dutics of the
Central Government are replete in thé Constitution ui"hdia'and the sldlul()ry
provisions, reference whereto has been madeinydetail by this Court in
Sonowal I'.

37. It may be true that while interpreting the proyisions of the Act, the
changes made in the expreSsion will have to be takendinto consideration; but,
while doing so, the burden of the bem.ral (mvmmem cannot, in our opinion,
be thrown on the Tribunal:

38. In Sonowal I' this Court has noticed the lack of will on the part of the
Central Governient to proceed against the foreigners.

39. The"Central Government may not for the said purpose retain a
discretion in its own hands but by reason thercof it cannot also refuse to
perform its duties (o make investigation in the matter for the purpose of
rendition of proper assistanceAo the Tribunal for determining the question.
Alfter all the duty to proteet the State and the nation from aggression rests

‘with the Central Government.

» 40._Even assuming that it is imperative on the part ol the Central
Government to refer the question without making an investigation, the Order
does mot debar the said authority to place its viewpoint while referring a

'matter to the Tribunal.

41. Therc is an inherent danger if it is to be concluded that the Central
Governmeént would act as a post office. For the said purpose, we may
consider the question Irom a dillerent angle.

4 (2004) 4 SCC 615 : 2004 SCC (Cri) 1380

5 AIR 1958 SC 124 : 1958 Cri LJ 265

6 1992 Supp (1) SCC 222 : 1992 SCC (Cri) 192

| Sarbananda Sonowal (1) v. Union of India, (2005) 5 SCC 665
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42. If a complaint is made and the Central Government merely forwards
it, there will be no material before the Tribunal on the basis of which it would
be able to determine whether sufficient ground for proceeding with the matter g
exists or not, If on the basis of such a complaint, the Tribunal comes 10 a
conclusion that there is no sufficient ground, it will have no other option
having regard to the phrascology used in para 3 of the 2006 Order to dismiss
the same. But, if the Tribunal is formulating the ground so as (o enable ilto
communicate (he same to the alleged foreigner, the Tribunal would be able (o
proceed methodologically. b

43. It is not in dispute that whereas in terms of the 1964 Order the entire
burden was on the alleged foreigner; by reason of the 2006 Order, the
proceeding before the Tribunal would be in two parts. Firstly, the Tribunal
will have no other option but to apply its mind to the mélerials on record (o,
enable itself to arrive at a conclusion as to whether there exists any sufficient.
ground for proceeding in the matier. For the said purpose, not only a €
satisfaction is required 10 be arrived at by the Tribunal but the basic facts in
respect thereofl are required to be prima facie ealahllslwd. The statute is silent
as to on what basis such basic facts aresfequired (0, ‘be, established. No
criterion has been laid down therefor. At that juncture, the Tribunal’may not
have any assistance of any other authority. Iix facie, the Tribunal would have
to take the entire burden upon itselfz ' d

44. It is one thing to say that a statutory (ribunal before issuing a notice
must satisfy itself as regards’the eXistence of a primafacie case but it is
another thing to say that before it issues a noticesthesbasic facts have to be
prima facie establishedsbhe expression “establish” has a  definite
connotation.

45, In P. Raménatha Aivar's Advanced Law Lexicon, 3rd Edn., it has
been observed: '

“Tor the purpose of Article 30(1) the word ‘establish’ means ‘(o bring

into existence’.”

46 Such establishment of basic facts ex facie would be contrary to the
proyisions of Section 9 of the 1946 Act. f
‘47. The procedure laid down in para 3 of the 1964 Order ensures that (he

burden of proving that he-Was a citizen was on the alleged illegal |mmlgranl
Section 9 of the 1946 Act is based on a sound principle of law. It is also
recognised by the Evidence Act, 1872 in the form of Section 106 thereof. The
evidence required for deciding as to whether a person is or is not a [oreigner
is necessarily within the personal knowledge of the person concerned. g
48. We miay notice that this Court categorically opined that the procedure
under’ the 1946 Act and the rules was just and fair and did not offend any
constitutional provision, while issuing a direction that the Tribunals under the
IMDT Act would not function and the matter should be adjudicated upon in
terms of the provisions of the 1946 Act and the Rules thereunder. By reason
of the impugned Order the Central Government has created tribunals only for h
Assam and for no other part of the country.
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49, 1t may be true that different procedure has to be applied in regard o a
person who is still in the foreign soil and those who are in the Indian territory
as has been held in Shaughnessy, District Director of Immigration and
Naturalization v. United States ex rel Mezei! and Zadvydas v. Davis®
whereupon Mr Venugopal placed strong reliance, but the said question doces
not arise in the instant case.

50. Principle of natural justice, indisputably is required to be co

with before a tribunal passes an order of deportation. The 1946 At anc the.

Orders framed thereunder contain inbuilt procedure. The proeedures laid
down therein are fair and reasonable. Only because the burden of proof is on
the proceedee, the same by itself would not mean that the procedure is ultra
vires the provisions of Article 21 of the Constiution of India. Article 21
would not be offended if the procedure is fair and reagonable.

51. In Sonowal I' a singular contention based/©n applicability of Alﬂﬁk;

21 of the Constitution of India has been negatived by this Court stating: (s¢e
pp. 719-20, para 73)

“73. Itis not possible o accept thé submission made. The view taken
by this Court is that in a criminal tfial where a persen is pm‘i&ulcd and
punished for commission of a crime and may thus be deprive d of his life
or liberty, it is not enough that he is prosecuted. in accordance with the

procedure prescribed by law but thé procedure should be such which is
just, fair and reasonables This principle can have no application here for
the obvious reason thal in the.matter of identification of a foreigner and
his deportation, he is not hcfing, deprivediolhis life or personal liberty.
The deportation edings are not pr()t.cuﬁngq for prosecution where a
man may bed c'onvrt’:md ‘or senleneed,/The Foreigners Act and the
Foreigners(Tribunals) Order, 1964 are applicable to whole of India and
even tothe State of Ahbdm for ideéntilication of Inrctgm,m who have
entered A between 1-141966 and 24-3-1971 in view of the language
used in Section 6-A of the Citizenship Act. 1t is, therefore, not open fo
ihie Union of India, or the State of Assam or for that matter anyone (o
contend that the pr ¢ prescribed in the aforesaid enactment is not
just, lair and rLdmnablL and thus violative of Article 21 of the
Ltmsmulmn In ougOpinion, the pmwdurt under the Foreigners Act and
the Forei S (‘Pnbunals) Order, 1964 is ]ual fair and reasonable and
docs not offend any constitutional provision.”
52. Another aspect of the matter cannot also be lost sight of. The 2006

Order is a subordinate legislation. It cannot, thus, violate a substantive law

‘made by Parliament.

'53. In Kerala Samsthana Chethu Thozhilali Union v. State of Kerala® this
Court observed: (SCC p. 337, para 17)

7 345 US 206 : 97 L. Ed 956 (1953)

8 533 US 678 (2001)

1 Sarbananda Sonowal (I) v. Union of India, (2005) 5 SCC 665
9 (2006) 4 SCC 327 : 2006 SCC (L&S) 796 : (2006) 3 Scale 534
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“17. A rule is not only required to be made in conformity with the
provisions of the Act whereunder it is made, but the same must be in
conformity with the provisions of any other Act, as a subordinate gz
legislation cannot be violative of any plenary legislation made by
Parliament or the State Legislature.”

It was [urther stated: (SCC pp. 340-41, paras 28-31)

“28. The Rules in terms of sub-section (1) of Section 29 of the Act,
thus, could be framed only for the purpose of carrying out the proyisions
of the Act. Both the power to frame rules and the power (0 impose lerms
and conditions are, therefore, subject to the provisions of theM They
must conform to the legislative policy. They must not be contrary to the
other provisions ol the Act. They must not be framed in.contravention ol
the constitutional or statutory scheme.

29. In Ashok Lanka v. Rishi Dixit'® it was held: (SCC p. 622,
para 57)

“We are not oblivious of the fact that framing of rules is not an
executive act but a legislative act; but there eannot be any doubt
whatsoever that such subordinatcdégislation must be framed strictly
in consonance with the legiglative intent as mﬂ&wd in the
rule-making power contained in Section 6201’ the Act.

30. In Bombay Dyeing & Mfg. Co. Ltd. v. Bombay Environmental
Action Group'! this Court<has stated the law in the following terms:
(SCC p. 488, para 104)

104. A policy decision, as is. well known, should not be lightly
interfered with-but it ig-difficult to accept the submissions made on
behalf of the Tearned counsel appearing on behalfl of the appcllgml‘s
that the courts cannot exereise their | power of judicial review at all.
By reason of any legislation whether enacted by the legislature or by
way of wuh(mﬁnalc legislation, the State gives effect to its legislative
policy. Such legislation, however, must not be ultra vires the
‘Constitution. A subordinate legislation apart from being intra vires
the Constitution, should not also be ulira vires the parent Act under
which it has been made. A subordinate legislation, it is trite, must he
reasonable and in.consonance with the legislative policy as also give

“effect to the purport and object of the Act and in good faith.’

31.0n Craies'on Statute Law, Tth Edn., it is stated at pp. 297-98:

“The_initial difference between subordinate legislation (of the
kind dealt with in this chapter) and statute law lies in the fact that a
subofdinate law-making body is bound by the terms of its delegated
or derived authority, and that courts of law, as a general rule, will not
give effect 1o the rules, ete., thus made, unless satisfied that all the
conditions precedent to the validity of the rules have been fullilled.

L]

-

o

10 (2005) 5 SCC 598
11 (2006) 3 SCC 334 : (2006) 3 Scale 1
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The validity of statutes cannot be canvassed by the courts, the
validity of delegated legislation as a general rule can be. The courts
a therefore (1) will require due proof that the rules have been made and
promulgated in accordance with the statulory authority, unless the
statute directs them to be judicially noticed; (2) in the absence of
express statutory provision to the contrary, may inquire whether the
rule-making power has been exercised in accordance with the
provisions of the statute by which it is created, cither with mpeet (
b the procedure adopted, the form or substance of the regulation, or the
sanction, il any, attached to the mgulalmn and it follows that the
court may reject as invalid and ultra vires a regulation which fails to
comply with the statutory essentials.” ™
(See also Vasu Dev Singh v. Union of India'%.)
54, In Sonowal I' referring to R. v. Oliver'3 and Williams v. Russel™ it
was noticed: (SCC p. 697, paras 30-31)

“30. In R. v. Oliver"? the accused was :.ha:gcd with having sold sugar
as a wholesale seller without the necessary licence. It was held that
whether the accused had a licenceswas a [act peculiarly within his own
knowledge and proof of the fact that he had a licence lay tpon him. It
was Turther held that in the circumstances of-the case the prosecution was
under no necessity to give prima fagie evidence of non-existence of a
licence. In this case refefence is made to some earfier decisions and it
will be useful to notiée the same. In R. v. Turner'S the learned Judge
observed as follows: (All ER'p. 715 D)

‘I have alwaysunderstood it to be a gt,m,ral rule that if a negative
avermenlsbe made by one party, which is peculiarly within the
knowledge of the other, the party within whose knowledge it lies,
and.who asseris the alfirmativeis to prove it and not he who avers
thé negative.”

'31. In Williams v. Russef™ the learned Judge held as under:

‘()n the pﬁnmplu Jaid dnwn in R v. Turner's and numerous nthu

> ]

person who «;u-; ‘up lhl. Iawl'ul duihonly must prove il and lll(.-
prosecution need not prove the absence of lawful authority. I think
‘the onus of the negative averment in this case was on the accused to

prove the possession of the policy required by the statute.”
55. There cannot, however, be any doubt whatsoever that adequate care
‘should be taken to see that no genuine citizen of India is thrown out of the
country. A person who claims himselfl to be a citizen of India in terms of the

L=}

12 (2006) 11 Scale 108
1 Sarbananda Senowal (1) v. Union of India, (2005) 5 SCC 665
h 13 1944 KB 68 : (1943) 2 All ER 800 (CA)
14 (1993) 149 LT 190
15 (1816) 5 M&S 206: 105 ER 1026 : (1814-23) All ER Rep 713
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Constitution of India or the Citizenship Act is entitled (o all saleguards both
substantive and procedural provided for therein to show that he is a citizen.

56. Status of a person, however, is determined according to statute. The a
Evidence Act of our country has made provisions as regards “burden of
proof”. Different statutes also lay down as to how and in what manner burden
is to be discharged. Even some penal statutes contain provisions that burden
of proof shall be on the accused. Only because burden of proof under cerlain
situations is placed on the accused, the same would not mean that'he is
deprived of the procedural saleguard. b

57. In Hiten P. Dalal v. Bratindranath Banerjee' this Court categorically
opined: (SCC pp. 24-25, paras 22-23)

“22. ... Presumptions are rules of evidence and do-ob.conflict with
the presumption of innocence, because by the latier, all that is meant is
that the prosecution is obliged to prove the cage against the accused
beyond reasonable doubt. The obligation on the prosecution may be |
discharged with the help of presumplions ol law or fact unless the
accused adduces evidence showing thehreasonable possibility of the
non-existence of the presumed fact,

23. In other words, provided th¢ facts required to form the basis of a
presumption of law exist, no discretion is lefwithithe court but to draw
the statutory conclusion, but this does not preclude the person against
whom the presumption is{drawn from rebutting it and proving the
contrary. A fact is said to be proved when,

“alter considering the matters before it, thé eourt either believes it 1o

exist, or considers its €xistence 50 probable that a prudent man ought,

under the cifcumstances of the pattiedlar case, to act upon the 4

supposition that it exists’."

Therefore,the rebutial does not have to be conclusively established but

such evidence must be adduced before the court in support of the defence

that the court must either believe the defence to exist or consider its
existence to be reason piobable, the standard of reasonability being
hat of the ‘prudent man’

58. Moreover, there exists a difference between burden of proof and onus
nr'moor _

59, In Anil Rishi v. Gurbaksh Singh'7 this Court observed: (SCC p. 563,
para 19)

“19, Thert is another aspect of the matter which should be borne in
mind. A distinction exists between burden of proof and onus of proof. 9
The right to begin follows onus probandi. It assumes importance in the
carly stage ol a case. The question of onus of proof has greater force,
where the question is, which party is to begin. Burden of proof is used in
three ways: (i) to indicate the duty of bringing forward evidence in

16 (2001) 6 SCC 16 : 2001 SCC (Cri) 960
17 (2006) 5 SCC 558 : (2006) 5 Scale 153
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support of a proposition at the beginning or later; (i) to make that of
establishing a proposition as against all counter-evidence; and (ifi) an
indiscriminate use in which it may mean either or both of the others. The
clementary rule in Section 101 is inflexible. In terms of Section 102 the
initial onus is always on the plaintiff and if he discharges that onus and
makes oul a case which entitles him to a relicf, the onus shifts to the
defendant to prove those circumstances, il any, which would discatitle
the plaintiff to the same.”

60. Having regard to the fact that the Tribunal in the noticedo be sent o
the proceedee is required to set out the main grounds; widcnﬂy the primary
onus in relation thereto would be on the State. However, once the Tribunal
satisfied itsell about the existence of grounds, the burden of proof would be
upon the proceedee.

61. In Sonowal I' this Court clearly held that/the burden of proof would
be upon the proceedee as he would be possessing the necessary documents to
show that he is a citizen not only within the meaning of the provisions of the
Constitution of India but also within the provisions of the Citizenship Act.

62. Tt was stated: (Sonowal I case', SCC pp. 695-96, para 26)

“26. There is good and sound reason for placing the burden of proof
upon the person concerncd who asserts Lo be a citizen of a particular
country. In order to establish onc’s citizenship, normally he may be
required to give evidence of (i) his date of birth (if) place of birth (iii)
name of his parents (iv) their place of bigth and citizenship. Sometimes
the place of birth-el his grandparents may. also be relevant like under
Section 6-A@)d) of the Citizenship, Act. All these facts would
necessarilysbe within the personal knowledge of the person concerned
and not6f the authorities of the State. After he has given evidence on
these points, the State authorities can verify the facts and can then lead
evidence in rebuttal, if negessary. If the State authorities dispute the
claim of citizenship by a pérson and assert that he is a foreigner, it will
not only be difficult butalmost 1mpms|hlt. for them to first lead evidence
on the aforesaid points. This is in accordance with the underlying policy
of bcclmn 106 of the Evidence Act which says that when any fact is

espe ___y ‘within the knowledge of any person, the burden of proving

-tha.( fact is upon hin.”

The Gom noticed that even in criminal cases, under certain statutes, the
burden of preof would be on the accused.

| 63. Lor the aforementioned reasons also, in our opinion, the impugned
subordinate legislation cannot be sustained as it does not stand the test of the
reasoning in Sonowal I'.

64. In the face of the clear directions issued in Sonowal I' it was for the
authority concerned to strengthen the Tribunals under the 1964 Order and to

| Sarbananda Senowal (1) v. Union of India, (2005) 5 SCC 665
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make them work. Instead of doing so, the 2006 Order has been promulgated.

It is not as if the respondents have found the 1964 Order unworkable in the
State of Assam; they have simply refused to enforce that Order in spite of a
directions in that behall’ by this Court. It is not for us to speculate on the
reasons for this attitude. The earlier decision in Sonowal I' has referred to the
relevant materials showing that such uncontrolled immigration into the
North-Eastern States posed a threat to the integrity of the nation. What was
therefore called for was a strict implementation of the directions of thigCourt
carlier issued in Sonowal I' so as to ensure that illegal immigrants are sent b
out of the country, while in spite of lapse of time, the Tribunals under the
1964 Order had not been sirengthened as directed in Sonowal I'. Why it was
not so done, has not been made clear by the Central Government. We have 1o
once again lament with Sonowal I' that there is a lack of'will in the matier of
ensuring that illegal immigrants are sent out of the country.

65. It appears that the 2006 Order has been issued just as a cover-up for |
non- imp[ememation of the directions of this Court issued in Sonowal I'. The
Order of 2006, in our view, is clearly unnecessary in lhehghl of the 1946 Act
and the Orders made thereunder and thedirections issued in Sonowal I'. It
does not serve the purpose sought to be achieved by the 19467Act or the
Citizenship Act and the obligations cast'on the Central Government to protect d
the nation in terms of Article 355/ the Constitution of India highlighted in
Sonowal I'. We have also earlief struck down the repeal of the 1964 Order as
regards Assam. The 2006 Order is therefore found to be unreasonable and
issued in an arbitrary exercise of power. It requires 16 be quashed or declared
invalid.

66. We therefore allow these wril petitions and quash the 2006 Order and e
the Foreigners ((Tribunals) Amendment /Order, 2006 and direct the
respondents (o forthwith implement the directions issued by this Court in
Sonowal I'; No time-limit for implementation was fixed in Sonowal I' with
the hopethat the Central Government would implement the directions within
a reasonable time. But now that/it has not been done and we do not find
adequate reasons for justifying the non-implementation of the directions f
igsued in Sonowal I' we direet that the directions issued to the Union of India
(o constitule sufflicientflumber of tribunals under the 1964 Order to
effectively deal with the cases of foreigners who have illegally come [rom
Bangladesh or are residing in Assam, be implemented within a period of four
months from this date.

67. The writ petitions are thus allowed with costs. Counsel’s fees g
assessed at Rs 25,000.

| Sarbananda Senowal (1) v. Union of India, (2005) 5 SCC 665





